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Who knows the crime, and is able and bound to prevent it but fails to do so, himself
commits a crime.

Hugo Grotiu$

1 H. Grotius, de jure Belli ac Pacis 1615; citedShIEDREGT, Elies.Individual criminal responsibility in
international criminal law p. 184.
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Introduction

This study is devoted to the superior responsybitibctrine under international
criminal law with a focus on elements of superiesponsibility and a development of
causality requirement in the case law of the Irgamal Criminal Tribunal for the former
Yugoslavia (ICTY) and the International Criminal @b (ICC). Superior responsibility is a
doctrine of international criminal law addressirge tculpability of superiors who fail to
prevent or punish the commission of internationames by subordinates under their
command. This doctrine is remarkable in severaleetsp but mainly in criminalizing
omission opposed ordinary criminal acts involviffiiyative commissiorf.

First chapter of this study is going to deal witktbrical development of the doctrine,
with main focus on the Nuremberg Trials and theyboKrials. The historical development of
the doctrine is very broad and it is not intentioh this study to deal with detailed
development, nevertheless the author consideredrtamt to encompass it in order to better
understand a concept of the doctrine. Second cheptiealing with a statutory development
of superior responsibility in the Statutes of tli¥Y, ICTR, Extraordinary Chambers in the
Courts of Cambodia (ECCC) and Special Tribunallfelbanon (STL) and its primarily case
law on a command responsibility.Following chapters are the core of this studye Tiird
and fourth chapter elaborates elements of supeesponsibility in two lines — elements
before the ICTY and elements before the ICC — basean interpretation and wording of the
Statutes but mostly on a case law of the ICTY a@¢.l The elements of superior
responsibility are not the same under these Stwt@etting to know the elements of superior
responsibility will enable to deal with the lastagher of this study - a development of

causality requirement under the superior respditgildioctrine. Extensive debate sparked in

2 Command responsibility includes two different cepis of criminal responsibility. The first concéptdirect
responsibility (the commander is held liable fodening unlawful acts) whereas the second conceptpsited
criminal responsibility. In this study the authsrdevoting command responsibility to the seconatept

The clear distinction provide@elabici judgment: ,The distinct legal character of the tiypes of superior
responsibility must be noted. While the criminalbility of a superior for positive acts follows frogeneral
principles of accomplice liability, as set out fretdiscussion of Article 7(1) above, the crimiredponsibility of
superiors for failing to take measures to preventepress the unlawful conduct of their subordigagbest
understood when seen against the principle thaticail responsibility for omissions is incurred onkhere
there exists a legal obligation to act. As is nsarly evidenced in the case of military commaad®y article
87 of Additional Protocol I, international law imges an affirmative duty on superiors to prevensqes under
their control from committing violations of interti@nal humanitarian law, and it is ultimately thdsity that
provides the basis for, and defines the contourshefimputed criminal responsibility under Articl€3) of the
Statute.“Prosecutor v. Delalic et gliT-96-21-T, Trial Judgmer{Celabici TJ) 16 November 1998, para 34.

% Special attention is going to be pay to the ICT$e law and distinction to generation of the casewhich
enables better understanding of a relation betwaeh judgments.
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last decade about whether a causal element is abnezquired for superior responsibility
from failure to punish. The author will introduce#ferent approaches taken by the ICTY and
ICC, especially with reflex of the latest ICC judgm.

Significant amount of judgments have been rendbsethternational judicial organs
in cases involving the superior responsibility dioet. Nevertheless, a systematic reading of
the case law reveals some inconsistencies in thkcapon of the doctrine, especially in a
case law of the ICTY.Dealing with jurisprudence of the ICC on commaedponsibility
issue, theBembajudgment is mainly employed as this is the vergtfjudgment on this
matter’

The terms “superior” and “command” have sometimesnbused interchangeably as
labels for a form of responsibility in internatidr@iminal law, but have also been employed
in different context, particularly to distinguisketiveen a military superior - commander and a
civilian superior. The term command responsibitityes a more accurate impression of the
origin and purpose of the doctrine, whereas tha srperior responsibility has been preferred
during the last decade because of its neutralgyernng to both civilian and military
superior$ Superior responsibility at thed hoc Tribunals, as well as before the ECCC is
understood asle factosuperior responsibility and civilian superior respibility and the
jurisprudence of the tribunals has applied the sapstatus to those in the military including
paramilitary organizations as well as civilian argations’ whereas Article 28 of the Rome

*E. g. inconstancy in ICTY jurisprudence on a sesoe superior or causality requirement.

Inconstancy is not only a problem of the ICTY jprisdence but also the ICTR. Schabas, in his book on
genocide, claims that “[the ICTR’s] decisions opaitior responsibility in genocide indicate a prafdjudicial
malaise with the entire concept.

SCHABAS, William.Genocide in International Law: The Crimes of Crim@ambridge: Cambridge University
Press, 2000), p. 309.

® The Prosecutor v. Jean-Pierre Bemba GomiC-01/05-01/08-334, Trial JudgmefBemba TJ)21 March
2016

® AMBOS, Kai. Superior Responsibility. In CASSESEnténio et al..The Rome Statute of the International
Criminal Court: A CommentaryVolume 1, (Oxford: Oxford University Press, 2003). 144. (AMBOS,
Superior Responsibilijy

The reference to “superiors” is sufficiently braadcover military superiors or other civilian autties who are
in a similar position of superior and exerciserailsir degree of control with respect to their suioates. This
approach was supported by multiple decisions hBY€TR inAkayeswcase oMuseamaCase.

WILSON, Tamfuh Y. N..Procedural Developments at the International Criadifribunal for RwandaThe
Law & Practice of International Courts and Tribumalolume 10, Issue 2, 2011, p. 364.

Contrary Cryer who claims that these terms are syms: “the terms command and superior are funclipna
synonyms, although the former is sometimes takdiméted to military personnel. It need not be.”

CRYER, Robert et allAn Introduction to International Criminal Law anddtedure (Cambridge: Cambridge
University Press, 2014), p. 455.

" Case Matrix NetworklInternational Criminal Law Guidelines: Command Resgibility, January 2016.
Available at:



Statute distinguish between the liability of mititasuperiors and other superiors. Unless
otherwise specified, the author employs the ternpesar responsibility to denote
responsibility attaching to all superiors.

In order to provide a succinct overview of the edeins of command responsibility, the
research method is largely comparative. A large wrhof the ICTY and ICC judgments,
articles and books of leading academics has beécma and assessed. Selectivity has been

necessary in order to maintain a succinct, ratham exhaustive collection.

<https://www.casematrixnetwork.org/fileadmin/docurtséreports/CMN ICL Guidelines Command_ Responsi
bility En.pdf, 1. 2. 2016.




1. Historical development of the superior responsibty

1. 1 Early developments

The doctrine of superior responsibility has beewetising since ancient timés.
Although early codification of rules governing amneonflicts was seen in the "L@entury,
probably the first superior responsibility referer@an be traced back to the time of Sun-Tzu
in 500BC? Sun-Tzu stressed upon the duty of the superioomtrol his subordinates but it is
not known whether it was intended to implicate tssa legal basis for a case of superior’ s
failure to control his or her subordinafésAn early document dealing with the superior
responsibility doctrine in Europe is the Ordinarissued by Charles VII in 1439.This
French Law actually, probably for the first in loist, deals with the consequences of the
superior responsibility? This Ordinance provided:Each captain or lieutenant be held
responsible for the abuses, ills and offences ctt@thby members of his company...If he
fails to do so or covers up the misdeed or delaysaking action, or if, because of his
negligence or otherwise, the offender escapes tigat®n or punishment, the captain shall
be responsible for the offence as if he had coradhitthimself and shall be punished in the
same way as the offender would have Bé&ithe Ordinance legally confirmed that superiors
should be held responsible for the subordinatets. &tAnother milestone for the doctrine of
superior responsibility is the $7century. Hugo Grotius formulated a view of superio

responsibility as followsthe State or the Superior Powers are accountabletie crime of a

8 BASSIOUNI, Cherif. MANIKAS, PeterThe Law of the International Criminal Tribunal fahe Former
Yugoslavia (New York: Transnational Publishers, 1996) p. 35b1.

® PARKS, HaysCommand Responsibility For War Crimagilitary Law Review, Volume 62, Issue 1, 1973, p.
1 - 20. (PARKSCommand Responsibiljty

% sun Tzu, The art of War 9 - L. Giles trans. 194#ct in: CHNG, Ann B.Evolution of the Command
Responsibility Doctrine in Light of the Celabici @&on of the ICTYNorth Carolina Journal of International
Law and Commercial Regulation, Vol. 25/1, 19991 16. Also PARKSCommand Responsibility., p. 1 - 20.

11 MARKHAM, Max. The Evolution of Command Responsibility in Inteioval Humanitarian Penn State
Journal of International Affairs, Stanford Univdysi Fall 2011, p. 51. Available at:
<https://psujia.files.wordpress.com/2012/04/thehetion-of-command-responsibility-in-international-
humanitarian-law.pdf>, 4. 11. 2015.

12 PARKS W. Hays.Command Responsibility For War Crimedilitary Law Review, Volume 62, Issue 1,
1973, p. 3 - 5. (PARKSZommand responsibility

13 GREEN, Leslie. Superior Responsibility in International Humanitami Law Transnational and
contemporary problems, Volume 5, 1995, p. 321. (ERESuperior Responsibilijy

14 LEVINE, James D. The Doctrine of Superior Resaility and Its Application to Superior Civilian
Leadership: Does the International Criminal Coas the Correct Standard? Military Law Review, Votum
193, Issue 3, 2007, p. 55.



subject, if they know of it and do not prevent fitew they could and should preverit-it
although it is not sure what Grotius meant by “tBeate or the Superior Powers”.
Nevertheless, with high probability, it does nderandividual responsibility® Grotius also
declared thatd community, or its rulers, may be held responsibteghe crime of a subject if
they knew it do not prevent it when they could stmould prevent itbut his statement seems
to have been at the level of national responsjbitither than liability of military superiof.
The first international attempt to hold a supewdicer liable for his acts committed during
conflict was toward Napoledfs.

The mentions about superior responsibility beftwe FEirst World War on a national
level are various. Among others, the mention cduddalso traced in the Articles of War
issued by Gustavo’'s Adolphus of Sweden in 182ih, the Massachusetts Articles of War,
or in the American Articles of W&t

First international codification on the liabilityf dhigher authority for breaching
humanitarian international law can be found in thWeHague Convention negotiated at
international peace conferences at The Hague inNgmberland$? Article 3 states that:
“belligerent party which violates the provisions thfe said Regulations, shall, if the case
demands, be liable to pay compensation. It shalfdsponsible for all acts committed by
persons forming part of its armed forc¢és.This Article seems to have dealt with state
responsibility rather than individual responsilyilfior using wording “belligerent party*

15 GROTIUS Hugo. The Law of war and peace, book 2ptér 21, sec. 2 (Francis W. Kelsey trans., Caenegi
Endowment ed. 1925).

18 PARKS,Command responsibility. 4.

" GREEN, Superior Responsibility p. 4

BISCHOFF, L. J., BOAS, G., REID, N. [Eorms of responsibility in international criminaaw, (Cambridge:
Cambridge University Press, 2007), p. 145. (BOR&ms of responsibilily

8 BURNETT, Weston D.Superior Responsibility and a Case Study of thenidal Responsibility of Israeli
Military superiors for the Pogrom at Shatila andisa Military Law Review, Volume 107, 1985, p. 79.

19 “No Colonell or Captain shall superior his soldi¢o do any unlawful thing; which who so does, khal
punished according to the discretion of the Judges.

GREEN,Superior Responsibilifyp. 321.

20 «gyery Officer superioring... shall keep good ordengd to the utmost of his power, redress all sits@s or
disorder which may be committed by any Officer oBaldier under his superior; if upon complaint made
him...the said superior, who shall refuse or adm#de Justice done this offender, or offenders, and
reparations made to the party or parties injuredsamn as the ordered by General Court-Martisdptch manner
as if he himself had committed the crimes or disssdomplained of. GREEMuperior Responsibilifyp. 321.
Articles of War, Provisional Congress of Massackisdgay, April 5, 1775.

2L GREEN,Superior Responsibilifyp. 321.

%2 PARKS,Command responsibilityp. 10 — 11.

% Laws and customs of War on Land, 18 October, 199Ticle 3 (Hague IV)

2 KELSEN, HansCollective and Individual Responsibility in Intetitnal Law with Particular Regard to the
Punishment of War Criminal¥olume 31, Issue 5, 1943, p. 553
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However, it is has to be noted that Article 1 o tRegulations Respecting the Laws and
Customs of War on Land, annexed to the Hague Cdioverstipulates thdthe laws, rights,
and duties of war apply not only to armies, bubais militia and volunteer corps, fulfilling
the following conditions’ and one of the conditiwas ‘to be superior by a person responsible
for his subordinates®> The article mentions the duty of superiors on phemise that a
superior has to take responsibility for the condust his subordinates. However this pro
vision does not specify an extent of superior raspgmlity. Article 43 of the Annex to the IV
Hague Convention requires that the superior ofreefoccupying enemy territoryshall take
all the measures in his power to restore, and emsas far as possible, public order and
safety, while respecting, unless absolutely prexkrthe laws in force in the count3f The
principle stated in this Article may be considert®d have been evidence of customary
international law on duties and responsibilitiesoperiors’ In addition to that, Article 54 of
the 1916 Articles of War focused on the respongyilf superior and provided that a superior
had a duty of insuringt6 the utmost of his power, redress of all abuses disorders which
may be committed by an officer or soldier undershigeriof’.?®

At the conclusion of World War I, an internatiofi@ommission on the Responsibility
of the Authors of the War and on Enforcement of dhees” met at Versailles and
recommended the establishment of an internatioialrtal. The Versailles Treaty demanded
the trial of persons accused of violating the lafisvar by international military tribunafs.

% Regulations respecting the Laws and Customs of d¥aland, Annex to the Hague IV, 18 October, 1907,
Article 1. (Regulations, Annex to the Hague V)

% Hague IV, Article 43.

27 ABEYRATNE, Reha. Tie Application of Superior Responsibility to Cili Leaders 1975 — 79. Harvard
Law School, 2010, p. 13 — 14.

Oxford Reports on International Criminal Law, (Hage Case, United States v List (Wilhelm) and or&l T
Judgment, Case No 7, (1948) 8 LRTWC 34, (1948) TWR 444, (1948) 11 LRTWC 1230, (1948) 11 TWC
757, (1948) 15 ILR 632, ICL 491 (US 1948), 19th ey 1948, Nuremberg Military Tribunal [NMT])
http://opil.ouplaw.com/view/10.1093/law:icl/491&dase.1/law-icl-491us48, 10. 1. 2016

28 Revision of The Articles of War 1912-1920, Al of War 1916, Article 54.

2 Article 227 -228 of Treaty of Peace With Germaifye@aty Of Versailles), Treaty and protocol signéd a
Versailles June 28, 1919; protocol signed by GegnarParis January 10, 1920.

Article 227 The' Allied and Associated Powers pelgliarraign William Il of Hohenzollern, formerly Gman
Emperor, for a supreme offence against internatiomaality and the sanctity of treaties. A spedigdunal will

be constituted to try the accused, thereby asstnimghe guarantees essential to the right of aefeh will be
composed of five judges, one appointed by eachefdllowing Powers: namely, the United States ofehica,
Great Britain, France, Italy and Japan. In its sieci the tribunal will be guided by the highest ive$ of
international policy, with a view to vindicatingehsolemn obligations of international undertakimgsl the
validity of international morality. It will be itsluty to fix the punishment which it considers sliblk imposed.
The Allied and Associated Powers will address aiestito the Government of the Netherlands for thieeader
to them of the ex-Emperor in order that he may teop trial.

11



On February 3, 1920, the Allies submitted a lisB86 alleged war criminals they desired to
try in accordance with Article 228 of the Versasll€reaty, this list was latex reduced to 45
names. Of those convicted, only Major Benno Crusnes convicted on the basis of
command responsibility - he was found guilty by 8ugpreme Court of the Reich at Leipzig
of ordering the execution of wounded French prisered war and sentenced to two years
confinement? Although no international tribunal was establishiis was another milestone
in a development of the doctrine by declaring ti#dt persons belonging to enemy countries,
however high their position may have been, withtistinction of rank, including Chiefs of
Staff, who have been guilty of offenses againstaws and customs of war or the laws of
humanity, are liable to criminal prosecutisit

In 1942, the United Nations War Crime Commissionswestablished by the
Declaration of St James to address the problenteeoprosecution and punishment of war
criminals®*> The issue of superior responsibility was discdssieoroughly®® A sub-
committee established by the Commission in Decerh®44 to look at the issue of individual
criminal responsibility concluded that given thenswmlerable powers of the German
Ministerial Council for the Defence of the Reichdahe evidence that numerous crimes were
perpetrated upon its orders, its individuals weyebé considered prima facie criminally

responsible for acts committed by their subordimteNevertheless, The Nuremberg

Article 228 The German Government recognizes thet rof the Allied and Associated Powers to bringpbe
military tribunals persons accused of having corteditacts in violation of the laws and customs of.v&ich
persons shall, if found guilty, be sentenced toighments laid down by law. This provision will appl
notwithstanding any proceedings or prosecutionfieefotribunal in Germany or in the territory of ladlies. The
German Government shall hand over to the Allied Asdociated Powers, or to such one of them as sball
request, all persons accused of having committedcarin violation of the laws and customs of wahoware
specified either by name or by the rank, officemployment which they held under the German auiberi

3 PARKS,Command responsibilify. 13 — 14.

3 PARKS,Command responsibilify. 12.

32 Though the information compiled by the Commissised by many governments in subsequent prosesution
of war criminals, it was not binding over the Nulwrg Trial and the Tokyo Trial.

HENDIN, Stuart E.. Superior Responsibility and Superior Orders in theentieth Century - A Century of
Evolution Murdoch University Electronic journal of Law, Wohe 10, 2003, para 38 — 40. Available at:
<http://www.murdoch.edu.au/elaw/2. 10. 2015. (HENDIN, Superior responsibility ...)

33 HENDIN, Superior responsibility., para 38.

The  resolution of St. James  Agreement. 12 June 1.194 Available  at:
<http://www.yale.edu/lawweb/avalon/imt/imtjames.bn2. 10. 2015.

3 History of the UNWCC: Chapter 6 - The Establishimemd Organization of the United Nations War Crimes
Commission, The United Nations War Crimes Commission, Histofyttee United Nations War Crimes
Commissions and the Development of the Laws of, \@ndon: H.M. Stationery Office), 1948, p. 269.
Available at: <ttp://www.cisd.soas.ac.uk/documents/un-war-crimegect-history-of-the-unwcc,52439547
Also SHANE, DarcyCollective responsibility and accountability undeternational law (Brill: Transnational
Publishers), 2007, p. 300.
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Charter®, Control Council Law No. 18 (governing subsequent trials of lower-level Nazi
war criminals in Europe), neither the Charter @& thternational Military Tribunal for the Far
East’ did not contain explicit provisions on the respbilisy of superiors for acts by their
subordinates.

Notwithstanding, the doctrine was developed gmgli@d in several cases, including
the Hostage case, the German High superior casePthl case, the trial of General
Yamashita and the trial of Admiral ToyofaMany authors see the born of the command
responsibility doctrine in the Yamashita trial astlat time the command responsibility
doctrine did not form part of existing customargemmational law?® Subsequently, according
Charles Garraway, the doctrine of command respoitgitvas fully accepted as an integral
part of international law (referring to the cold mgeriod), based on incorporation of the
command responsibility principles derived from Yamiéa case to the British and United

states manudf

1. 2 Tokyo Trials

What is commonly referred as Tokyo trial/trialsatually series of trials taking place
in Tokyo, Japan, and elsewhere in East Asia frodb1® 1951** These trials can be divided

into two sets. The one was series of trials betfoednternational Military Tribunal for the Far

% Charter of the International Military Tribunal, Mumberg Trial Proceedings Vol. 1. Available at:
<http://avalon.law.yale.edu/imt/imtconst.asp

3 Control Council Law No. 10 Punishment of personiitg of War Crimes, Crimes Against Peace and Again
Humanity. Available at: $ttp://avalon.law.yale.edu/imt/imt10.asp

37 International Military Tribunal for the Far Eash&rter (IMTFE Charter).

BOISTER, Neil, CRYER RoberDocuments on the International Military TribunalCharter, Indictment and
Judgments(Oxford: Oxford published), 2008, p. 7-11

3 MARTINEZ, Jenny. S.Understanding Mens Rea in superior Responsibifitgm Yamashita to Blaskic and
Beyond International Criminal Justice, Volume 5, Is@€luly 2007, p. 638.

HIROM, Sato.The Execution of lllegal Orders and Internationaiirinal Responsibility (Berlin: Springer),
2011, p. 15 - 101.

39 METTRAUX, Guénaélinternational Crimes and the Ad Hoc Tribuna{&xford University Press, Oxford,
2005, p. 5 - 6. (METTRAUXInternational crime}

“0 GARRAWAY, Charles. The doctrine of Command resjiifis/ In BASSIOUNI, Cherif al. The Legal
regime of the ICC(Leiden; Boston: Martinus Nijhoff), 2009, p. 710.

“1 Sometimes “Tokyo Trial” refers just to proceedbefore IMTFE.

BURNHAM, Sedgwick James. The trial within: negatigt justice at the International Military Tribuntr the
Far East, 1946-1948y&ncouver: University of British Columbia Librangp12.

13



East (IMTFE) in Tokyo between 1946 and 1948 andteeroset of proceedings lad hog
unilateral Allied military commissions throughotietFar East during 1945—-19%1.

One of the most cited post Second World War supeesponsibility cases and also
the most controversial ones is the case of thengseaGeneral Tomoyuki Yamashita. Former
General of the Fourteenth Army Group of the Impedimpanese Army that occupied the
Philippines during Second World War was arraignedfote a United States Military
Commissiofi’. The Yamashita trial affirmed the principle of ividual accountability for

crimes against international law advanced the Nberm trials®*

However, it was also the
first international war crimes trial to find a coranding officer criminally responsible
without any direct evidence linking him to the ceésncommitted by his subordinaf8s.

It is important to note that Yamashita was neittfearged with approving nor ordering
crimes. During the ensuing argument, the Prosecstated: The record itself strongly
supports the contention or conclusion that Yamashit only permitted but ordered the
commission of these atrocities. However, our casescot depend upon any direct orders
from the accused. It is sufficient that we showvt tha accused permitted these atrocitiés.
Yamashita was charged with failing to discharge chity as superior to control the acts of
members of his superior by permitting troops urtdersuperior to commit war crimes. This
case has been very controversial because the ptasetailed to prove the actual knowledge
of Yamashita. The essence of the Prosecution caseéhat he knew or must have known of,
and thus permitted, the widespread crimes committedis subordinates. The defence
argued that the General should not be punishedqgusiis status of the superior as he did not
show any fault on his part and there was no prbeftie even knew of his subordinates’
crimes?’ The defence also specifies thahe¢' Accused is not charged with having done

*2 KAUFMAN, Zachary D..Transitional Justice For dja’s Japan: The United States Role in the Establistime
of the International Military Tribunal For The FeEast And Other Transitional Justice Mechanisms Fapan
After World War 1) Emory International Law Review, Volume 27, Is@)013 p. 756.

3 United States Military Commission established unead subject to, the provisions of the Pacifig&ations
of 24th September, 1945, Governing the Trial of WZaiminals. These regulations were superseded &lmos
immediately after the Yamashita trial by the "Regioins Governing the Trials of Accused War Crimitiabf
5th December.

United Nations War Crimes Commissidraw Reports of trials of war criminal§London: H.M.S.0.), 1947,
Volume lll, p. 105. Law Reporty

* O'REILLY, Arthur Thomas.Superiorresponsibility: a call to realign doctrine with prtiples American
University International Law Review, Volume 20,ussl, 2004, p. 192. (O’'REILLYSuperior responsibility

> O'REILLY, Superior responsibilityp. 78 — 81.

¢ Law ReportsVolume IV, p. 84.

“" LAEL, Richard L..The Yamashita Precedent: War Crimes and superisp&esibility (Wilmington, Del. :
Scholarly Resources)982, p. 80 — 82. (LAELThe Yamashita Precedent)

14



something or having failed to do something, buglgolvith having been somethit§ Than
Defence argued that then it could be also claimyitiye of that fact alone, that he was guilty
of every crime committed by every soldier assigtwelis superiof® The pleadings before the
Commission did not allege that Yamashita orderedhaized or that he even had any
knowledge of the commission of any of the allegedcities> Without such an allegation, it
was submitted by the Defence, the cause must bassisd as not stating an offence under the
Laws of War*

In response to the defence’s argument, the prasecatgued that the atrocities/ére
so notorious and so flagrant and so enormous, bstto the scope of their operation and as
to the inhumanity, the bestiality involved, thagyttimust have been known to the Accused if he
were making any effort whatever to meet the respiities of his superior or his position;
and that if he did not know of those acts, nota@jowidespread, repeated, constant as they
were, it was simply because he took affirmativéoactot to knowi:>*> The Court rendered a
verdict over Yamashita on 7 December 1945. The Gmame to the decision, stating that it
would be absurd tocbnsider superior a murderer or rapist because oféiis soldiers
commit a murder or rap&Nevertheless, the Court concluded that the timtes of the law of
war that occurred in the Philippines while Yamashsuperiority were rfot sporadic in
naturé’. As a result, the Court believed thatémashita failed to provide effective control of
his troops as was required by the circumstaricés

Five of the Counsel who had defended Yamashitaeasddd to the Appointing
Authority and to General MacArthur as ConfirmingtAority, a request that the verdict of
guilty be disapproved, and as an alternative amaeendation for clemency. They submitted
that even that the atrocities were not sporadioature but were supervised by Japanese
officers, these supervised actions were scattevedtbe entire area of the Philippine Islands
and there was no evidence that the officers whoewesponsible reported these acts to
General Yamashita. Thus it did not bring to a éasion that Yamashita had ordered or

directed the commission or that he had any knovdatigt such act had been or were being

“8 Cited in LAEL, The Yamashita Precedempt 82.

9 Law ReportsVolume IV, p. 15.

0 Even documented that he personally ordered thersumynexecution of 2000 Filipinos in Manila suspeobé
being guerrillas and gave various orders relatimgdéstroying segments of the population that wece p
American. PARKS, W. HaysA Few Tools in the Prosecution of War Crimb&litary Law Review, Volume
149, Issue 73 — 74, 1995, p. 89.

*1 Law ReportsVolume IV, p. 12.

2 LAEL, The Yamashita Precedept 83.

3 LAEL, The Yamashita Precedempt 95.
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committed® This plea was rejected by the Appointing and Qarifig Authorities and the
findings of the Military Commission confirméa.

Yamashita petitioned the Supreme Court of the Biiie Islands based on a lack of
had jurisdiction over the person and over the toalthe offence charged. This petition was
denied®® The case was also brought before the Supreme ®butte United States and
Yamashita petition was denied as well. Chief Jas8tone in the decision observed that the
guestion is Wwhether the Law of War imposes on an army supeaiatuty to take such
appropriate measures as are within his power totiarthe troops under his superior for the
prevention of the specified acts which are viokagiof the Law of War and which are likely to
attend the occupation of hostile territory by arcantrolled soldiery, and whether he may be
charged with personal responsibility for his faguto take such measures when violations
result”®’ He argued that it is evident that the conduct ditany operations by troops whose
excesses are unrestrained by the orders would altedsinly result in violations of law of
wars>® The Judgment was followed by two dissenting judgmdustice Rutledge Mass
arguing that the quilt should not be imputed toivittbals where the person is not shown
actively to have participated in knowingly to hafaled in taking action to prevent the
wrongs done by others, having both the duty angtveer to do sd° Justice Murphy, in his
dissent, stated that atrocities havealangerous tendency to call forth primitive imgulsf
vengeance and retaliation among the victimized [geand that the Yamashita’s conviction
is based on standards created unilaterally by theovs; rather than on standards evinced
from international law® Despite all the discrepancies Yamashita was egdcon 23rd
February, 1948 One of the main critique’ s point of Yamashitaeass that Yamashita was
in essence held liable — paradoxically — becadskisolack of effective control over his

subordinate&?

* BUEHRIG, Edward HThe Case of General Yamashita, by A. Frank Realiana Law Journal, Volume 25,
Issue 3, Article 13, 1950, p. 408 — 409.

> LAEL, The Yamashita Precedempt 97.

%% Law ReportsVolume IV, p. 22.

" Law ReportsVolume IV, p. 23.

8 Annex to Fourth Hague Convention of 1907, respgahe laws and customs of war on land. Articlayls
down as a condition which an armed force mustlfuifiorder to be accorded the rights of lawfulllggrents,
that it must be” superior by a person responsitiénfs subordinates.”

Regulations, Annex to the Hague IV Article I.

9 Law ReportsVolume IV, p. 53 — 55.

% Cited in O’REILLY. Superior responsibilityp. 77.

®1 Law ReportsVolume IV, p. 75.

2 CASSESE, Antoniolnternational Criminal Law: Cases and Commentg@xford: Oxford University Press),
2011, p. 422-431(CASSESE|nternational Criminal Law)
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Apart from Yamashita case, it was clearly establistduring trials by United States
Military Commissions in the Far East, that a supreresponsibility may arise in the absence
of any direct proof of the giving of an order ftietcommission of crimé$. In Toyoda case,
the principle of superior responsibility was expkd as follows: the principle of superior
responsibility to be that, if this accused knewsbould by the exercise of ordinary diligence
have learned, of the commission by his subordinat@sediate or otherwise, of the atrocities
proved beyond a shadow of a doubt before this Tiabor of the existence of a routine which
would countenance such, and, by his failure to takg action to punish the perpetrators,
permitted the atrocities to continue, he has failethis performance of his duty as a superior
and must be punishéd® Controversially, this approach seems to be nosistent with the
Yamashita case as rejecting strict liability the®ry

On January 19, 1946, while the Supreme Court wéibedating Yamashita case,
MacArthur issued a special proclamation ordering #stablishment of an International
Military Tribunal for the Far East (IMTFE). On tlsame day, he also approved the Charter of
the International Military Tribunal for the Far Ea$CIMTFE), which prescribed its
formation, the crimes in a consideration, and hobevttibunal should functioff. The Charter
generally followed the model set by the Nuremberigl$. On April 25, in accordance with
the provisions of Article 7 of the CIMTFE, the angl Rules of Procedure of the
International Military Tribunal for the Far Eastttviamendments were promulgated. The
IMTFE judges addressed the issue of the superigporesibility, in a way that largely

followed the decision of the High superior and Hgsis cases (discussed below). An official

% For example - Shiyoku Kou was sentenced to deathl&h April, 1946, after being found guilty of"
unlawfully and willfully" disregarding, neglectingnd failing to discharge his duties as Major-Geharal
Lieutenant-General by " permitting and sanctioninthe commission of murder and other offences ajain
prisoners of war and civilian internees. Yuicki 8aloto was sentenced life imprisonment on 13th Fefpru
1946 after being found guilty on a charge allegimat he "failed to discharge his duty as supergp@fficer in
that he permitted members of his' superior to cdnemiel and brutal atrocitiesl’aw ReportsVolume 1V, p.
86.

 As for themens reacriteria: “If he knew, or should have known, byeusf reasonable diligence, of the
commission by his troops of atrocities and if he dot do everything within his power and capacitger the
existing circumstances to prevent their occurrearte punish the offenders, he was derelict in biged. Only
the degree of his guilt would remain.”

Citing in MAJOR, William H..Superior Responsibility for War Crimddilitary Law Review, Volume 25, Issue
3, 1999, p. 62 and 72.

% PREVOST, MariaRace and War Crimes: The 1945 War Crimes Trial eh&al Tomoyuki Yamashita.
Human Rights Quarterly, Volume 14, Issue 3, 199330.

% Charter of the International Military Tribunal fire Far East, Jan. 19, 1946, T.I.A.S. No. 1589,

4 Bevans 20 (as amended Apr. 26, 1946, 4 Bevans repyinted in BOISTER, Neil. CRYER, Robert.
Documents on the Tokyo International Military Trnital: Charter, Indictment and Judgmen(©xford: Oxford
University Press), 2008. (IMTFE Charter)
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or military superior would not be held responsibidess he either had knowledge that crimes
were occurring and failed tddke such steps as were within his powerstop them or was
“at fault for having failed to acquire such knowledgThe Tribunal made clear that a
superior’'s fault requires proof of “negligence” dhe part of the official: a personal
dereliction of duty. It is not enough, it said, fure official to show that heatcepted
assurances from others more directly associatett tieé control of the prisoners if having
regard to the position of those, to the frequentyeports of such crimes, or to any other
assurances were true or unttl® Superior responsibility was further extended to
government arguing for a type of collective resiloility. °®

One of the unique aspects of the Tokyo trials & the notions of direct responsibility
and indirect responsibility of superiors were datistinguished, and both of them were
found to be a crim& It should be noted that the Tokyo Trial lasteshfrApril 1946 until
November 1948, which means that the Yamashita sasecompleted in 1946 before the
Tokyo Trial delivered its judgment. The “shouldveaknown” standard introduced in
Yamashita was instantly affirmed in Tokyo. The Tokprisprudence was confirmed by
British, Canadian, Australian and Chinese war csitmials as documented by the UNWCEC.
It is important to note that later the United Ssatiéssregarded the precedent of the Yamashita
case as seen in the Mai Lai Massacre case.

1. 3 Nuremberg Trials'

During the Nuremberg trial before the InternatioMilitary Tribunal, the issue of
superior responsibility had not been fully rais&dhile the final Judgment, includes no
general comment on superior responsibility, it do@ssider'...the facts concerning each of
the accused in order to determine whether he wasopeally responsible for issuing, or

participating in the issuance of, or knowing ofithegality forwarded any orders resulting

" Ryan, Allan A. Yamashita's Ghost: War Crimes, MacArthur's Justieed superior Accountability
(Lawrence, Kan: University Press of Kansas), 2@ 310 — 311.

% The Tokyo judgment.aw ReportsVol. I., p. 30.

%9 E.g. Yamashita trial - The Judgment of the Comimissver Yamashita “Should a superior issue ordérish
lead directly to lawless acts, the criminal respoility is definite and has always been so underdtarhe Rules
of Land Warfare, Field Manual 27 — 10, United Sta#emy, are clear on these pointtdw ReportsVolume
IV, p. 35.

0 AMBOS, Superior Responsibilifyp. 823.

" The Nuremberg Trial before the International Milit Tribunal and the twelve trials for war crimée tU.S.
authorities held in their occupation zone in GennianNuremberg.
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in the commission of a crime against peace, wanes, or crimes against humanity - that is
to say, the offences over which the Tribunal pesskairisdiction'’?

The Nuremberg trial was followed by the twelve Igidor war crimes the U.S.
authorities held in their occupation zone in GerynenNuremberg. The issue of a superior’'s
responsibility for the crimes of subordinates wast in many case$. The first case in which
superior responsibility was raised wshl at all case. In a liability for omission the tribunal
referred explicitly to Yamashita findings withifi Apart from that the doctrine was extended
to civilians superiors as wefl. The second one brought against Wilhelm List arftkiot
German generals was concerning events in the Balkas often called théHostagecase
because its primary focus on the German practicelohg civilians hostage to deter local
partisans from killing German soldiers, and exewitihe hostages in reprisal when such
killings occurred. The Generals were charged witlirdaring thousands of civilians from
Greece, Yugoslavia, Norway, and Albania during doeupation of these countries. The
tribunal answered the question as to whether ortlmtsuperior can excuse himself from
responsibility when he did not have actual knowkedgn army superior will not ordinarily
be permitted to deny knowledge of reports receatdus headquarters, they being sent there
for his special benefit. Neither will he ordinarilge permitted to deny knowledge of
happenings within the area of his superior while isepresent therein”® Thus actual
knowledge was not required and a should-have knstandard was applied instead. In
response to the claim that some of the generals ihathct been absent from their
headquarters, on leave or at the front, and haeéfttre been aware of what was happening in
their subordinates units, the judges announcedgotwt rule. “Asto the events occurring in
his absence resulting from orders, directions, ogemeral prescribed policy formulated by
him, a military superior will be held responsiblethe absence of special circumstances. The
superior will not ordinarily be held responsiblelass he approved of the action taken when
it later came to his knowledyjeThe Tribunal was clearly seeking, contraryYamashita
decision (the final decision made no referencehto Supreme Court decision Yamashita

2 GREEN, Leslie War Crimes, Crimes against Humanity, and Commansb&esibility Naval War College
Review, Volume 50, Issue Spring, 1997, p. 32.

3 These three cases were not the only ones butdseaomprehensive on the command responsibilityriec
E. g. US v. Brant et al. case also recognized theersor responsibility of civilians. Us v. Brant at. (the
Medical case)l.aw ReportsVVolume II, pp. 171 — 300.

" “The law of war imposes on a military officer irpasition of superior an affirmative duty to takeps as are
within his power and appropriate to the circumsésnto control those under his superior for the @néen of
acts which are violations of the law of war”. USRohl at all (case 4)Law Reportsyolume V, p. 1011.

> AMBOS, Superior Responsibilifpp. 828 — 829.

® Law Reports, Volume VIII, p. 34 — 92.
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case), a balanced approach that held superiotsetoduty of overseeing their troops while
still taking into account the reality of war anchuats’’

In another case, thdigh superiorcase, thirteen higher ranking German officialsever
charged with passing on to their subordinatesygdleorders they had received from their
superiors or from Hitler himself. There was aburidandence that the orders had led to the
killings of tens of thousands of civilians. Onetlé accused, General von Leeb claimed that
he was not aware of the atrocities and that tha w#ferent from the given orders. He also
claimed that he took steps to prevent a repetiifocrimes. The Tribunal stated that to find
superior criminally responsible for the transmitélsuch an order, he must have passed the
order to the chain of superior and the order masbie that is criminal upon its face, or one
which he is shown to have known was criminal. Itamee that for the orders that were
obviously criminal, no inquiry into the superiostate of mind was necessary (direct superior
responsibility). But for the orders that were lalifu form but resulted in widespread abuse
and atrocities - the standards of what the supdmew - was applied by the judges. The
tribunal referred to criminality of superiors anthted that triminality does not attach to
every individual in this chain of superior from thiact aloné there must be a personal
dereliction’® That can occur only where the act is directlyceable to him or where his
failure to properly supervise his subordinates ttnss criminal negligence on his part. The
court rejected the notion that a superior could He#d accountable without personal
dereliction on his part; moreover such derelictronst be serious, rising to the level of
criminal negligence. Unlike in theostagecase, this tribunal did acknowledge the Supreme
Court’s decision but distinguished it. However, thstinction seems weak. It reasoned that
Yamashita had full authority over his operationdjeveas the situation in this case was
completely different as the crimewére mainly committed at the instance of highertany
and Reich authoritig”.”

This jurisprudence, as discussed, did not refine Yamashita precedent, but
developed the doctrine. In fact, the Tribunal ia High superior case clearly rejected findings
in Yamashita, while the Tribunal in Hostage caseeddor a should-have known standard

with different perspective thougfit.

""LAEL, The Yamashita Precedept 306 — 307.
8 Law ReportsVolume XII, p. 69.

9 LAEL, The Yamashita Precedept 308

8 AMBOS, Superior Responsibility. 828 — 829.
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1. 4 Superior responsibility after World War Il (Th e Mai Lai Massacre)

Mai Lai is a village in South Vietham where hundyed civilians were slaughtered by
US soldiers during Vietnam War. Second Lieutenamtle® was charged with direct
involvement in the atrocities in the village. lddition, United States Captain Ernest Medina,
Calley’s immediate superior, was charged with fa&ilto control the subordinates. Medina
was charged with responsibility for the massacresed by his subordinates because he
breached the duty to prevent the activities of subordinates where the atrocities were
happening. Medina denied his actual knowledge agdea that he was not aware of the
atrocities committed by his subordinates and as smohe became aware of the killings, he
ordered an immediate cease fire. This was an oppioytfor the court to apply the Yamashita
“knew or should have knoivetandard. However, the court elected to applyaemarrow
approach ofmens rea- actual knowledge theory of personal criminalpmessibility for
Captain Medin&! Judge Howard in issuing instructions to the mijitaanel inMedinatrial
refused to apply the Yamashitknew or should have knoivrstandard. The jury was
instructed that in order to convict, they must fihdt Medina had actual knowledge that his
troops were committing war crinfé. Furthermore, Howard explained, a superior is
responsible if he has actual knowledge that travpgher persons subject to his control are in
the process of committing or are about to comnwaa crime and he wrongfully fails to take
the necessary and reasonable steps to insure emmplvith the law of wars. While there

were some questions as to what standard shoulg apgl although there are certainly those

8 SOLF, WaldemarA Response to Telford Taylor's Nuremberg and ViatnAn American Tragedy Akron
Law Review, Volume 5, 1972, p. 56 — 58.

82 In order to find the accused guilty of this offen you must be satisfied by legal and competeideage
beyond a reasonable doubt, of the following foenants of that offense:

(1) That an unknown number of unidentified Vietnameersons, not less than 100, are dead;

(2) That their deaths resulted from the omissiothefaccused in failing to exercise control ovdvsdinates
subject to his command after having gained knovdetthigit his subordinates were killing noncombatantsyr
around My Lai (4), Quang Ngai Provence, Republi¥/igtham, on or about 16 March 1968;

(3) That this omission constituted culpable negiige and (4) That the killing of the unknown numioér
unidentified Viethamese persons, not less than hp@ubordinates of the accused and under his cochnmeas
unlawful.”

United States v. Medina, C.M. 427162 (1971), citedSMIDT, Michael. Yamashita, Medina and Beyond:
Superior Responsibility In Contemporary Military €ptions Military Law Review, Volume 164, Issue 155,
2000, p. 194. (SMIDTYamashita, Medina and Beyond)
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critical of the judge’s interpretation of the lawmdainstructions to the jury, Captain Medina

was acquitted of all charg8¥.

8 However, even if the Yamashita standard had bpetieal in the Medina trial, Captain Medina woulkelly
have been acquitted. It would be likely concludeat there was insufficient evidence to establigit Medina
“knew or should have known” of the atrocities at Mgi. The “should have known” standard is primatihked
to time. Where reports are received over time ogretarge numbers of crimes are committed by largabers
of subordinates, creating a basis of constructivice, it is reasonable to say that the superiaulshhave
known. In Yamashita, the atrocities were widespraad systematic, occurring over several months.cFimes
in My Lai, on the other hand, although certainlyreodous, all took place at one location within atter of
hours. Because all the crimes occurred in one pdacktime, it would be difficult to conclude thad Bhould
have known. SMIDTYamashita, Medina and Beyqrd 186 — 201.
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2. Statutory development of superior responsibility

The doctrine of superior responsibility has gaimadespread recognition since its
application in the Yamashita trial. Adopted in 19Article 86 of Additional Protocol to the
Geneva Convention of 1949 was the first internaidreaty to codify the doctrine of superior
responsibility, creating a duty to repress graveabhes of international law, and imposing
penal and disciplinary responsibility on superior &ny breaches committed by his or her
subordinates. It is important to notice that thasecles do not directly address individuals: it
establishes obligations to Stafés.

The Article 86 para 2 state$he fact that a breach of the Conventions or of thi
Protocol was committed by a subordinate does naokie his superiors from penal or
disciplinary responsibility, as the case may béhdy knew, or had information which should
have enabled them to conclude in the circumstaatdike time, that he was committing or
was going to commit such a breach and if they didtake all feasible measures within their
power to prevent or repress the breadi.During drafting, the representatives to the
Convention objected mostly to the imposition obliay for a failure to act where thmens
rea is negligence (the wording clearly indicates tthetmens rearequirement is met where
superiors “had information that should have enaliiedh to conclude” that a subordinate was
committing or had committed a brea8f)This Article established not only the command
responsibility but also the parallel responsibibfithe subordinate¥.

The “should have known” standard was rejected lgy drafters as too broad. The
standard of “knew, or had information that shoulén enabled them to conclude in the
circumstances at the time” was a higher standaobs$tructive knowledge. Article 87 of the
Additional Protocol contains more specific duties filitary superior$® In the light of the

8 BROUWERS, M. P. W.The Law of superior Responsibilityolf Legal Publishers, 2012, p. 4 — 5.
BANTEKAS, llias. The Contemporary Law of Superior Responsihilithe American Journal of International
Law, Volume 93, Issue 3, 1999, p. 574.

8 Article 86 para 2 of the Additional Protocol t@teneva Convention of 1949.

8 O’REILLY. Superior responsibilityp. 78 — 81.

8 This must be stressed out since, taken togeth#igléA85 seems to imply an exclusive responsibitit the
superiors. However the phrase “was committed” lsylgordinate, that Article 86 (2) explicitly refdcsa breach
of the Conventions by subordinates. Thus the stbatelis directly responsible as an immediate geaje.
AMBOS, Superior Responsibilityp. 838.

8 1. The High Contracting Parties and the Partieheoconflict shall require military superiors, Witespect to
members of the armed forces under their superidradiner persons under their control, to prevent avitkre
necessary, to suppress and to report to compattmirities breaches of the Conventions and ofRinigocol.
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above, the first Additional Protocol to the Gend&vanventions marks a fundamental step
towards the definitive recognition of the doctrioksuperior responsibility in international
law. The concept of superior responsibility has rbdéerther developed by the various
international tribunals. These international tribls contribute to this development with their
statutes and their jurisprudence. Between 19932800, the Statutes establishing the ICTY,
ICTR, the Special Panels in East Timor, SCSL adbfite same substantive text, allocating
criminal responsibility to Superiors. On the othand, the text of the ECCC Statute and the
STL Statute slightly differs from others.

21ICTY

To deal with the atrocities in the former Yugostgvihe United Nations Security
Council created the International Criminal Triburdat the Former Yugoslavia under the
authority of Chapter VII of the United Nations Ctear The Statute of the International
Criminal Tribunal for former Yugoslavia was promatgd and Article 7 deals with superior
responsibility. Article 7 para 2 state§:He official position of any accused person, whedse
Head of State or Government or as a responsiblee@onent official, shall not relieve such
person of criminal responsibility nor mitigate pahment. Article 7 para 3 states thafhe
fact that any of the acts referred to in article® of the present Statute was committed by a
subordinate does not relieve his superior of crimhiresponsibility if he knew or had reason
to know that the subordinate was about to comnuhsacts or had done so and the superior
failed to take the necessary and reasonable meador@revent such acts or to punish the
perpetrators therecof

By conducting an analysis on ICTY case law conegyrsuperior responsibility, we
can detect three generation of c&@hese generations represent different approadheof
ICTY towards superior responsibility doctrine. Thest generation set up a basis for the
doctrine while second generation presents diffeagproach and distance (in some aspects)

2. In order to prevent and suppress breaches, Bdatiracting Parties and Parties to the conflictlsleguire
that, commensurate with their level of respondipilsuperiors ensure that members of the armea$ounder
their superior are aware of their obligations urttierConventions and this Protocol.

3. The High Contracting Parties and Parties to dabsflict shall require any superior who is awaratth
subordinates or other persons under his controlgaiag to commit or have committed a breach of the
Conventions or of this Protocol, to initiate sudeps as are necessary to prevent such violationtheof
Conventions or this Protocol, and, where approgritd initiate disciplinary or penal action againgilators
thereof. Article 87 of the Additional Protocol toet Geneva Convention of 1949.

8 SLIEDREGT, Elies.Individual criminal responsibility in internationatriminal law, (Oxford: Oxford
University Press), 2012, p. 184 — 185. (SLIEDREG@itjvidual criminal responsibility
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from the first generation. The first generatiosedaw concerns ruling in the first ICTY case
the Prosecutor v. Mucic et aimore known as th€elebici case (after the camp where the
crimes were committed). The notorious and leadiagecin command responsibility case
involved the prosecution of three former commandard a prison guard of th€elebici
prison-camp where Bosnian Serbs were detainedjréalt and sometimes killed. The Trial
Chamber inCelebici formulated three elements that should be met bedoie can be held
liable as a superior under article 7(3) of the B&atProof is required of, (i) the existence of a
superior-subordinate relationship; (ii) that th@ewor knew or had reason to know that the
subordinate was about to or had committed a cramd; (iii) that the superior failed to take
the necessary and reasonable measures to preeecrirthinal act or to punish the perpetrator
thereof?® Applying these criteria, Mucic, the camp superigas found guilty for eleven of
the thirteen counts for crimes committed by hiscsdimates, by virtue of his position as de
facto (andde jur® superior over the camf as he possessed effective control over the
subordinate¥. The case confirmed that a superior may be healoldifor failing to take
measures that are outside of his formal competémaehas material possibility of preventing
the atrocities. It should be noted that the Trikla@ber extended the possibility of leader
responsibility to civilians. However, the Chamb&acly denied the concept of strict liability
stating that a superior should not to be held &dbl the crime of the subordinates where it
was materially impossibl&. Delalic was acquitted on all charges as the inftial Chamber
deemed him to have lacked the required commandmra over the prison-camp and over
the guards who worked there and therefore, hedcoot be held criminally responsible for
their actions. It was stressed that a superior beapeld criminally responsible not only for
ordering, instigating or planning criminal actsrezat out by his subordinates, but also for
“failing to take measures to prevent or repressutiawful conduct of his subordinate¥ In
Celebiciwas made clear that the superior or superior respiity pursuant to Article 7(3) of
the Statute is not a form of vicarious respongipilnor is it direct responsibility for the acts
of subordinated® It was the first case before the ICTY dealing witfdirect superior

% Celabici TJ para. 346, confirmed in appedyosecutor v Delali at al,IT-96-21-A, Appeal Chambers
(Celabici AJ),20 February 2001, para 189 —198, 225 —-226, 23®;-255, 263.

L ROCKOFF, JenniferProsecutor v. Zejnil Delalic (The Celebici Cass)ilitary Law Review, Volume 166,
2000, p. 172 - 176.

%2 |bid. para 775.

% METTRAUX, International crimesp. 296 — 298.

% Celabici AJ para 333.

% Celabici AJ para 339.
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responsibility, until then the accused were charged convicted for direct participation in
crimes under article 7(1) of the Statute.

The second generation of case law started withguh Hadzihasanovicin this case
the question of successor superior responsibildg discussed as well as nature of command
responsibility, when it was made clear that commeegponsibility can be identified as a
mode of liability and as separate offence - asifaito act. The third generation of case law
can be seen imlagojevic and Oric cases and represent the latest decision of the/ ICT

concerning superior responsibility doctritte.

2.2ICTR

In order to deal with the situation in Rwanda in949 the Security Council
promulgated the Statute of the International Crahifiribunal for Rwanda, and established
the International Criminal Tribunal for Rwanda. i8¢ 6 para 2 of the ICTR provides: lé&
official position of any accused person, whetherHesad of State or Government or as a
responsible Government official, shall not reliestech person of criminal responsibility nor
mitigate punishmeritArticle 6 para 3, similarly as The Statute oétiCTY, provides: The
fact that any of the acts referred to in article®24 of the present Statute was committed by a
subordinate does not relieve his or her superiocrahinal responsibility if he or she knew or
had reason to know that the subordinate was abmubtmmit such acts or had done so and
the superior failed to take the necessary and reable measures to prevent such acts or to
punish the perpetrators therebfAkayesucase was the first case before the ICTY dealing
with superior responsibility. Akayesu was not aitaily person and was charged with
genocide, crimes against humanity, including rape \@olations of the Geneva Convention.
Akayesu's defence team argued that Akayesu hadmanpthe killings, and that he had been
powerless to stop any crimes committed by his slibates. He was found guilty of crime
against humanity and genocide. The Chamber hetdttimappropriate to assess on a case-
by-case basis that power of authority, in ordeddtermine whether or not he had the power
to take all necessary and reasonable measuresuenpithe commission of the alleged crimes
or to punish the perpetrators ther&of.

% SLIEDREGT, Individual criminal responsibilityp. 184 — 185.
% The Prosecutor v. Jean-Paul AkayeKLiTR-96-4-T, Trial Chamber Judgement, 2 Septeri968, para 491.
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2.3 ECCC

In establishing the ECCC, the Government of Candocibmbined the ICC’s
requirement of effective superior and control ithe text of its Statute. Article 29 of the
ECCC Statute statesThe fact that crimes were committed by a subordiciaies not relieve
the superior of personal criminal responsibilitytifie superior had effective superior and
control or authority and control over the subordieaand the superior knew or had reason to
know that the subordinate was about to commit faatk or had done so and the superior
failed to take the necessary and reasonable meador@revent such acts or to punish the
perpetrators”®

This formulation is similar to the correspondingyasions of superior responsibility
in the statutes of the ICTY and the ICTR. The isaua of the phrases “effective superior”
and “control over the subordinate” in the ECCC @&tais the only substantive changes from
the ICTY’s and the ICTR’s formulations. This wordimeflects international jurisprudential
developments that made clear that effective cordvar a subordinate is one of the three
elements that must be established to find a supkaige for the acts of a subordinate under
superior responsibility’® The wording of the Statute indicates that thetdrafintended for
superior responsibility to be interpreted at theywa it has been interpreted before the ICTY
and ICTR. As a result, the ECCC requires proof e three elements articulated in the
ICTY’s and ICTR’s jurisprudence to find superioiale through superior responsibility/.

The first judgement was rendered over Duch whoegkns civilian director of the S-
21 Prison Camp. He was found criminally responsitole the acts of those under his
command, without distinguishing between civiliardanilitary superiors - the Trial Chamber
implicitly accepted that superior responsibilityr fovilian leaders was part of customary
international law during 1975-1978" In the case 002 theullum crimenchallenge was made
by using argument that from 1975 to 1979 custonmargrnational law did not recognize

superior responsibility as a basis of liability. eTPTC decisiort§? explicitly ruled that

% Article 29 of the ECCC Statute.

% Article 29 of the ECCC Statute.

10 REHAN, Abeyratne. Superior Responsibility and the Principle of Legalat the ECCC The George
Washington International Review, Volume 44, p. 48.

101 prosecutor v. Kaing Guek Eav alias Dyddase No. 001/18-07-2007-ECCC/TC, Trial Chambelgément,
26 July 2010.

192 prosecutor v. leng SanCase No. 002/19-09-2007-ECCC/OCIJ (PTC75), Desisin leng Sary's Appeal
Against the Closing Order, 11 April 201Rrosecution v. leng ThirithCase No. 002/19-09-2007-ECCC/OCIJ
(PTC 145 & 146), Decision on Appeals by Nuon Ched keng Thirith against the Closing Order, 15 Febyu
2011.

27



superior responsibility applied to civilian supesioduring 1975-1979. The PTC relied
primarily on the jurisprudence of the tribunals\atremberg - both the International Military
Tribunal and the tribunals created by Control Cdubaw No. 10 - and Tokyo to conclude
that superior responsibility applied to civilian idler Rouge leaders (surprisingly the PTC did
not rely on Additional Protocol ). The TC in 002/@ase also concluded that superior
responsibility, applicable to both military and iisn superiors, was recognized in customary
international law by 1975 and held that inconsisyebetween two cases in a single state
(inconsistency immens rearequirement in Yamashita and Medina), without mai@es not
demonstrate that superior responsibility as a nadd&bility is not customary international

law 1%

2.4 STL

According to Article 3 (2) of the Statute of theeSal Tribunal for Lebanon superior
shall be criminally responsible for any of the cesn(set forth in article 2 of the Statute)
“committed by subordinates under his or her effecthority and control, as a result of his

or her failure to exercise control properly overcbusubordinates, where:

(&) The superior either knew, or consciously diarégd information that clearly

indicated that the subordinates were committingloout to commit such crimes;

(b)The crimes concerned activities that were witthia effective responsibility and

control of the superior; and

(c) The superior failed to take all necessary apdsonable measures within his or
her power to prevent or repress their commissiortcosubmit the matter to the competent
authorities for investigation and prosecutiotf*

The STL Appeals Chamber in the recent decision htld position that
superior/superior responsibility would not be appiate to the special intent required for the
crime of terrorism and “the better approach” woblkl to treat the superior and aide and
abettor rather than “pin on him the stigma of fadkpetrator ship. It is different approach than

193 prosecutor v. Nuon Chea, Khieu Samph@ase No. 002/19-09-2007-ECCC/TC, Trial Chambelgdment,
7 August 2014, para 719.
194 Article 3 (2) of the Statute of the Special Trilalifor Lebanon, May 30, 2007.
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taken by ICTY, which has held persons responsiespecial intent crimes on the basis of
superior responsibility”®

2.5I1CC

Negotiations for the establishment of a permanetarmational court that would be
responsible for trying the gravest breaches of mitaaan and war law date back to the
1950s. The International Law Commission asked mpadeur to draft a statute for an
international criminal court in March 1950. Thesfirfficial document on an international
criminal court would be the 1951 Draft Statute &or International Criminal Court. However
this draft merely stated the structure of an iraéomal criminal court. The Revised Draft
Statute for an International Criminal Court wasies$in 1953, which did not refer to issues of
superior responsibility®

The efforts to establish an international crimicalirt re-began in 1995 with a United
Nations General Assembly resolution convening timédd Nations Preparatory Committee
on the Establishment of an International Criminal (Preparatory Committe&)’ In 1996,
the Preparatory Committee gave its report to th@e@Gd Assembly. In this report was
recommended that official capacity of the accudsalisl not free him from responsibility,
and direct responsibility of individuals was diseed with regards to superior responsibility,
Article C of the report provided that a superiokes responsibility for failure to exercise
proper control where(&) The superior either knew or owing to the widead commission of
the offences should have known should have knowat thle forces subordinates were
committing or intending to commit such crimes; gl The superior failed to take all
necessary and reasonable measures within his orplogver to prevent or repress their
commission or punish the perpetrators there@me authors suggest thiadm the wording

of the proposed draft can be seen that there wasgneement as to whether superior

1% ALAMUDDIN, Amal; NABIL, Nidal, Jurdi; TOLBERT Davi. The Special Tribunal for Lebanon: Law and
Practice,(Oxford: Oxford University Press), p. 102 — 103.

Interlocutory Decision on the Applicable Law: Taismn, Conspiracy, Homicide, Perpetration, Cumukativ
Charging, Case No. STL-11-01/1, 16 February 2011.

1% The Rome  statute of the International  Criminal @ou —  Overview.
http://legal.un.org/icc/general/overview.ht28. 1. 2015.

BASSIOUNI, Cherif.International Criminal Law: International Enforceant VVolume 3, (Brill), 2008, p. 119 —
120.

197 WASHBURN, John.The Negotiation of the Rome Statute for the Intéonal Criminal Court and
International Lawmaking in the 21st CentuBace International Review, Volume 11, Issue 3®B9, p. 361.
(WASHBURN, The Negotiations
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responsibility should be applicable to civiliansthis stageé® The issue whether command
responsibility should be applied to civilian comrdars as well was discussed during the
Rome conference in 1998 A broad majority held that it should apply to diam
commanders as weft’ A first draft produced by Canada and consolidétgthe UK foresaw
the same requirement for both categories. Howelker Wnited States raised a question
whether civilian superiors would be in the sameitpws as military commanders to prevent
or repress the commission of crimes by their subatds™* Although the possibilities of the
“should have known” standard was discussed, nd @ieaision has been reached yet at this
stage*'?

The ICC Statute was finally promulgated in 1998adividual responsibility was
promulgated in Article 25 of the Statute, and sigraresponsibility was promulgated under
Article 28 of the Statute. This Article sets oue tharameters how the ICC shall apply the
doctrine of superior responsibility under which itaily commanders, persons effectively
acting as military commanders and other superioes held accountable for the crimes
undertaken by their subordinates.Article 28 of the ICC Statute finally promulgated
follows:

“In addition to other grounds of criminal respongity under this Statute for crimes
within the jurisdiction of the Court:

(a) A military superior or person effectively agias a military superior shall be criminally
responsible for crimes within the jurisdiction dietCourt committed by forces under his or
her effective superior and control, or effectivehansity and control as the case may be, as a
result of his or her failure to exercise controbperly over such forces, where:

(i) That military superior or person ehknew or, owing to the circumstances at the
time, should have known that the forces were camgibr about to commit such crimes; and

(i) That military superior or person failed tiake all necessary and reasonable
measures within his or her power to prevent or esgrtheir commission or to submit the

matter to the competent authorities for investigatand prosecution.

198 \WASHBURN, The Negotiationsp. 362.

199 EE, The ICG p. 125.

110 Nevertheless, few delegations opposed to thisqmiipn. FENRICK W., “Article 28", in: TRIFFTERER,
Otto. Commentary on the Rome Statute of the Internati@niahinal Court: observers' notes, article by aléic
(Minchen, Germany: Beck; Portland, Or: Hart), 20831. (TRIFFTERERCommentary

M TRIFFTERER, Commentary, 831.

12| EE, Roy.The International Criminal Court: The Making of tiReme Statute Issues, Negotiations, Result
(Kluwer Law International), 1999, p. 192. (LEEye ICQ

B TRIFFTERER Commentaryp. 279.
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(b)  With respect to superior and subordinatiatienships not described in paragraph (a),
a superior shall be criminally responsible for cemwithin the jurisdiction of the Court
committed by subordinates under his or her effectivthority and control, as a result of his
or her failure to exercise control properly overcbusubordinates, where:

()  The superior either knew, or consciouslgrdgarded information which clearly
indicated, that the subordinates were committingloout to commit such crimes;

(i)  The crimes concerned activities that wesighin the effective responsibility and
control of the superior; and

(iif) The superior failed to take all necessanydareasonable measures within his or
her power to prevent or repress their commissiortcosubmit the matter to the competent

authorities for investigation and prosecution.”

The interpretation of Article 28 suggests thatghperior should be responsible for the
crimes committed by his subordinaté$Nevertheless, the idea that superior responsibilit
should give rise to direct responsible for the Aipipal crime” under the theory of commission

by omission, has been heavily criticized.

114 According to the wording of first line of the aifé (in addition to other grounds of criminal respibility
under this Statute for crimes within the jurisdictiof the Court), superior responsibility adds ather grounds
of criminal responsibility”. These “other groundsasiminal responsibility” (hereinafter referred & modes of
participation) are specifically listed in Articles2A wording of the first line of Article 8 of th8tatute might
suggest that command responsibility is another noddiability.

M5 TRIFFTERER Commentaryp. 280.

NERLICH, Volker. Superior Responsibility under Article 28 ICC Statulournal of International Criminal
Justice, Volume 5, Issue 3, 2007, p. 665 — 682.
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3. Elements of superior responsibility — ICTY and CTR

The Trial Chamber of the ICTY in the leadir@elebici caseformulated a rule
providing that a superior may be held criminallgpensible for the acts of his subordinates
whether the following three conditions are met:

1) existence of a superior-subordinate relationshigffective control between the superior or
superior and the alleged principal offenders;

2) knowledge of the accused that the crime was tabmlwbe, was being, or had been
committed; and

3) failure of the accused to take the necessary@asbnable measures to prevent or stop the
crime, or to punish the perpetratof.

In Oric case, the Trial Chamber added a fourth elemeiat g)bordinate commits a

crime under international laiW’

3. 1 Superior-subordinate relationship

A superior position is a conditiosine qua nonfor applicability of superior
responsibility. The three aspects of superior-stipate relationship can be identified — a
nature and extent of this superior-subordinateticeglahip, requirement of effective control
(and also extend of this effective control) and weobfem of successor commander
responsibility (this element is going to be elal®ia the last chapter — causality requirement
as its closely connected to 1} To be held criminally responsible as a superiperson must
be in a position of authority. Such an authoritgiion may be created by law - a relationship
between a superior and its subordinategure or a relation created by factual and personal

factors connecting the accused superior and theepators -de facto™**

116 Celabici TJ para. 346, confirmed in appe@klabici AJ,para 189 - 198, 225 - 226, 238 - 239, 256, 263.
These 3 basic elements establishing superior regplity were also acknowledge by the ICTRRnosecutor v.
Bagilishema ICTR-95-1A-T, Trial Chamber Judgment, 7 Jun8Z(ara. 38.Kagilishema TJ)

7 prosecutor v. Naser Qfj IT-03-68-T, Trial Chambre Judgemefir{¢ TJ), 30 June 2006, para 294.

18 EROUVILLE, Olivier. Droit International Penal, Modalites de participati a la commission de linfraction
(Paris: A. Pedone), p. 404 — 405.

119 Celabici AJ para 251 — 25Prosecutor v. Limaj et gl1T-03-66-T, Trial Chamber Judgement, 30 November
2005, para 522L{maj TJ

Prosecutor v. KajelijelilICTR-98-44A-T, Trial Chambers Judgment, 1 Decen®@®3, para 771.

“Depending on the circumstances, a superior withesior responsibility under Article 7(3) may bealonel
superioring a brigade, a corporal superioring #opla or even a rankles individual superioring alsgr@aup of
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In Hadzihasanovi@and later also i©ric case a question arose whether a superior can
be held responsible for acts of unidentified subwats. The Chamber iHadzihasanovic
held that to establish a superior-subordinateicgiahip, is important to be able to identify the
alleged perpetrators (subordinates) of the crinNeszertheless, as explained by the same
Chamber, that does not mean that the perpetrateesl no be identified exactly. A
specification to which group the alleged perpetsatzelonged seems to be sufficiéfitThe
Chamber inOric case went even further and held that a superigrbeaheld responsible for
crimes committed by anonymous perddtiThis creates a danger on an interpretation tfeat th
link between superiors and subordinates can bestoog while the punishment is still based
on this relation between thelff. This Chamber’s finding has no support in releviegal
instruments?? This interpretation does not even support the imgraf Article 7 (3) of the
Statute as this Article requires a special closk Between a superior and subordinfafdn
addition, it is unnecessary to establish that ttused mastered every detail of each crime
committed by the forces, an issue that becomesasangly difficult as one goes up the
military hierarchy'?°

men.” Prosecutor v. Kunarac at allT-96-23-T& 1T-96-23/1-T , Trial Chamber Judgmeiunarac TJ, para
398.

“A superior-subordinate relationship requires efal or informal hierarchical relationship wherswperior is
senior to a subordinate. The relationship is moitéd to a strict military superior style structlire

Prosecutor v. SemanzbBCTR-97-20-T-15-5-2003, Trial Chamber JudgmeBtMay 2003, para 401Sémanza
TJ)

“The Chamber does find it proved that, "In Rwanti®& bourgmestre is the most powerful figure in the
commune. His de facto authority in the area isificantly greater than that which is conferred ugom de
jure". Akayesu TJpara. 77.

120 prosecutor v. HadzihasandyiKuburg IT-01-47-T 689/21623 BIS D689 - 1/21623 BIS 032006, Trial
Chamber Judgment@adzihasanovi TJ), para 90.

121 «with respect to the Defence’s submission reqgirine “identification of the person(s) who comndttine
crimes”, 897 the Trial Chamber finds this requireteatisfied if it is at least proven that the indivals who are
responsible for the commission of the crimes weithiw a unit or a group under the control of theyestor.”
Oric TJ, para 315.

The rulings inOric case is interpreted as that a superior can béelfab crimes committed by an anonymous
perpetrator as long as the perpetrator can beifigenby his/her affiliation to a group/unit. SLIEREGT,
Individual criminal responsibility191 — 192.

1225 IEDREGT, Individual criminal responsibility191 — 192.

123 5uch as Article 86 of Additional Protocol |, ILGadt, the United Nations Darfur report etc.

METTRAUX, GuénaélThe Law of Command Responsibjlig@xford: Oxford University Press), 2009, p. 135.
(METTRAUX, The law of CIR

124 METTRAUX, The law of CRp. 135.

125 prosecutor v. Stanislav Gali€T-98-29, Trial Chamber Judgment, para. 700.
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In conclusion, to be held criminally responsible thccused must be in a superior-
subordinate relationship with those who are alleggamit the crimes or to have been about
to commit a crime and this relation must be goveimg effective controt?®

3. 1. 1 Effective control

The superior must have effective control over thdosdinate’>’ To determine
whether a superior has control over the subordieffective control test is applied by the
ICTY, ICTR and SCSL}?® Effective control was firstly defined iGelabici case asthe
material ability to prevent and punish the comnuiesof offenced*?® The ICTY and ICTR
have applied superior responsibility to superioithwe factocontrol over their subordinates
as the relation need not have be formaliZ8dn Akayesucase, the very first case before
ICTR dealing with superior responsibility, the CHaan rejected one of the charges against
Akayesu since the paramilitary unit could not basidered as his subordinates and therefore
he could not control them effectively. The Chambeted that it is appropriate to assess on a
case by case basis the power of superior and thisrty.***

The question may be whether the ICTY and ICTR negtiie same level of control of

civilian and military superiors liable under superiesponsibility*?> Noted by the Appeals

126 5| IEDREGT,Individual criminal responsibilityp. 192 — 193.

127 Requirement of the effective control is contairjursprudence of the ICTY (and also other tribshal
O'REILLY, Superior responsibilityp.78— 81.

122 BROUWERS, M. P. W..The law of command responsibilityWolf Legal Publishers), 2012, p. 7.
(BROUWERS,The law of CR

129 Celebici TJ para 378.

130«Under Article 7(3), a superior or superior is..the one who possesses the power or authoriitlier a de
jure or a de facto form to prevent a subordinateiie or to punish the perpetrators of the crinterahe crime
is committed . . . . The power or authority to met/or to punish does not solely arise from de authority
conferred through official appointmentCelebici AJ para 192.

“The Chamber must be prepared to look beyond theirgepowers enjoyed by the accused and considetdé¢h
facto authority he exercised . . .Ptosecutor v. Kayishema and Ruzindameal Chamber Judgment, ICTR-95
1-T, 21 May 1999, para 21&dyishema TJ)

“The relationship need not have been formalized iagl not necessarily determined by formal stalme.”
Prosecutor v. Milorad KrnojelaclT-97-25-T, Trial Chamber Judgement, 15 March20f@ara 93. Krnojelac
TJ)

“A civilian superior may be charged with superiesponsibility only where he has effective conti, it de
jure or merelyde factg over the persons committing violations of inte¢imi@al humanitarian law.Prosecutor v.
MusemalCTR-96-13-A, Trial Chamber Judgment, 27 JanZ§Q para. 141.lusema T)

131 Akayesu TJpara 491.

132 «A superior, whether military R or civilian, mayetheld liable under the principle of superior respbility
on the basis of his de facto position of authority.” Celabici TJ para 377.

“The Chamber finds that the application of crimimasponsibility to those civilians who wield thequisite
authority is not a contentious on&ayishema TJpara 213.

34



Chamber inBagilishemacase, the effective control test applies to afiesiors whethede
jure or de factg but also without distinguishing military and diah subordinate$®®
However, the same Appeals Chamber noted thadibés not necessarily mean that effective
control will be exercised by a civilian superiordaoy a military superior in the same wWay.
Civilian superiors cannot be held responsible farg crime perpetrated by individuals under
their command, as they tend to have a broader rahgesponsibilities than their military
commanders. Thus, “effective control” is definejtslly differently with respect to civilian
superiors:>® Furthermore, the exercise @é factoauthority must be accompanied by the “"the
trappings of the exercise of de jure authoriff’As correctly noted by Trial Chamber in
Bagilishema casthe effective control in not a question whetheupesior had authority over
a certain geographical area, but whether he ohaldeeffective control over the individuals
who allegedly committed the crim&¥.In particular, a superior cannot be held respdesib
only for the acts of those who are his/her immedgatbordinates, but also those who are are
subordinates of subordinates, as long as he hastigd control even over these subordinates
of his subordinate$® Moreover, two or even more superiors can be heicimally
responsible for the same crime committed by theesamrdividual if the effective control is
establish in every single relation between the sapand the subordinate who committed the
crime!® The subordination and control need not have beemanent. A superior can be
held liable for crimes committed by his temporaibordinates if at the time when the crimes
were committed, he had effective control over tHétin Kunaraccase was held that it must
be shown that at the time when the acts were caeuhisubordinates were under the

effective control of the superidt

133 prosecutor v. BagilishemalCTR-95-1A-A ICTR, Appeals Chamber Judgment, 3y 2002, para 50.
(Bagilishema AJ)

134 Bagilishema AJpara 52 - 55.

135 “The concept of effective control for civilian seiors is different in that a civilian superior'argtioning
power must be interpreted broadly. It cannot beeetgd that civilian superiors will have disciplipgrower

over their subordinates equivalent to that of wruilitsuperiors in an analogous superior positiom.&finding

that civilian superiors have effective control o¥keir subordinates, it suffices that civilian stipes, through
their position in the hierarchy, have the dutyapart whenever crimes are committed, and thatght bf their

position, the likelihood that those reports willgger an investigation or initiate disciplinary oriminal

measures is extantProsecutor v. BrdjaninlT-99-36-T, Trial Chamber Judgment, 1 Septemi@&42 para 281.
136 Celebici TJ para. 43.

137 Bagilishema TJpara. 45.

138 Semanza TJara 400.

139 prosecutor v. AleksovskIT-95-14/1-T , Trial Chamber Judgment, para 106

( Aleksovski TJ)Krnojelac TJ para 93. Blaskic TJ, para 303.

140 Kunarac TJ para 399.

141 Kunarac TJ para 399 citingelebii AJ, para 197 — 198 and 256.
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In general, the possessiond# jurepower in itself may not be sufficient to manifest
effective control of the superior over his suboad@s. However, the Appeals Chamber in
Celabici case surprisingly hold that “a court may presuns gossession afe jure power
prima facie results in effective control unless proof to thentrary is produced™?
Nevertheless as noted by the Appeals Chambeétaiizihasanoviacase the wording “may
presume” did not reverse the burden of proof bumpsy acknowledge that the possession of
de jure authority constitutes a reasonable basis to beliat the superior has effective
control over his subordinates. Thus, the burdeprofing that the superior had effective
control over his subordinates rests with the Prasec’*® Also the fact that the superior has
an ability to give orders, is not by itself conclesof whether that person exercised effective
control over the perpetrator and that he may tbeeebe held responsible for failing to

prevent or punish crimes committed by the perpetrat

3. 2Mens Rea

3. 2. 1 Actual knowledge

In order to apply command responsibility, it muldoabe proven that the superior
either had superior knew or had reason to knowhisabr her subordinates were committing,
or were about to commit crimes. Jurisprudence ef HBTY concurs, in accordance with
customary law, that there are two standards of kedge encompassed by the term “knew” -
positive knowledge and constructive knowlede.

Positive knowledge may be the hardest typemans reato prove as it requires
evidence establishing beyond reasonable doubtthieasuperior actually knew about crimes
committed (or about to be committed) by subordisate can be regarded as the highest

Prosecutor v. HaliloviclT-01-48-T , Trial Chamber Judgment, 16 Novenm®@05, para 61 Halilovic TJ)
14241 general, the possession of de jure powerselitmay not suffice for the finding of superiospensibility
if it does not manifest in effective control, altlygh a court may presume that possession of suclerpptima
facie results in effective control unless proofhe contrary is producedCelabici AJ para. 197.

143 prosecutor v. Hadzihasan@vand Kubura)T-01-47-A, Appeal Chambers Judgment, 22April 200&a. 21.
(Hadzihasanovi AJ)

144 prosecutor v. Kordic and Cerkeif-95-14/2-T , Trial Chamber Judgment, para 448 — 424.(Kordic TJ)
Kayishema TJpara 222. METTRAUXI|nternational Crimesp. 296 -298.

14%Celabici AJ,para. 241CelabiciTJ, para. 386Aleksovski TJpara. 80Kordic TJ para. 427.

»The Prosecution asserts that the requisiens reaunder Article 7(3) may be established as follo(#3:actual
knowledge established through direct evidence; 2ractual knowledge established through circumigthnt
evidence, with a presumption of knowledge wherectitaes of subordinates are a matter of public mety are
numerous, occur over a prolonged period, or indewjeographical area; or (3) wanton disregardrdfiture to
obtain, information of a general nature within thasonable access of a commander indicating théhdod of
actual or prospective criminal conduct on the pétis subordinatesCelabici TJ, para. 379.
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standard of knowledge. The second type of actualledge is constructed knowledge. This
standard relies on circumstantial evidence to éstalbeyond reasonable doubt that the
accused had knowledge of the crimes committed outail® be committed. It is essentially a
“must have known” standard. In other word it medhat in light of the circumstantial
evidence there is no other logical hypothesis othan that the accused must have known of
the crimes*® A superior's knowledge can be established throdigact or circumstantial
evidence, such as the scope of the illegal actd,tha period of time and geographical
location in which they occurréd’ The form in which the information is received or
knowledge is acquired is unimportant so long, presly, as it is sufficient to make that
person aware in the relevant setf§éctual knowledge may be also defined as the avesen
that the relevant crimes were about to be commifted

For a crime of genocide, the special intent is megubased omlagojevicandJokic
Trial Judgment — the TC stated that superior hdsat@ knowledge of the genocidal intent of
the subordinat&>® On the other hand, thee jurisprudence of the I@®¥s not require that the
superior share the genocidal intent (but the sapenust have known or had reason to know

that his subordinates had the required specifenint™*

3. 2. 2 ,Had reason to know”

The second, imputed, form afiens rea- had reason to know - requires that the
commander possessed some information which put dnimnotice of the likelihood of
unlawful acts commits (will be commit) by his subimates->> This depends on a question
whether information was available to the superibrolv would have put him into the situation
in which he knew about the crimes committed byshisordinate$> The Chambers of thed
hoctribunals have had some difficulty interpreting applying this type ofmens reao the
superior responsibility. A number of indicia haseen laid down which a Trial Chamber may

take into account when determining whether a contimamay be said to have had reason to

16 KEITH, Kirsten. The Mens Rea of Superior Responsibility as DeveldpelCTY Jurisprudence._eiden
Journal of International Law, Volume 14, 2001, P06

14" Halilovi¢ TJ, para 66.

148 Aleksovski TJpara 80.

149K ordic TJ, para 427.

150 Blagojevic TJ para 686.

151 prosecutor v. BrnaninT-99-36-T, Trial Chamber Judgment, 1 Septemb@42@ara 719 — 720.

152K ordic TJ,para 437.

153 Celabici AJ,para 241.
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know that crimes had been committed or were abmulttet committed by his subordinates,
including the number, type and scope of illegas adlegedly committed by his subordinates,
the widespread and systematic occurrence of thse et modus operandi of similar illegal
acts etd>* Especially the factor of a superior at the tim@articularly significant. The Trial
Chamber inHalilovic Trial Judgment emphasized that the more physigalbximate the
superior was to the commission of the crimes, thwenlikely it is that he had actual
knowledge of such commissidrT. However, the conclusion that the commander knehadr
reason to know must be established beyond reasowufabibt. It is not sufficient to simply
demonstrate that the commander was aware that weese risk that his subordinates would
commit crimes>® In a conflict situation, risk is rampant and ist&¢ commander is always
aware of risk that things might go wrong. The Tr@hamber in Strugar case required
knowledge of a substantial likelihood of crimesdmpordinates or a clear and strong risk of
such a crime is one way to distinguish criminallypable disregard from the ordinary risk
that inheres in conflict situations. The Appealsa@ber however ruled that “sufficiently
alarming information putting a superior on notick tbe risk that the crimes might be
committed by subordinates suffices for liabift®y.

Perhaps most importantly, the jurisprudence has Esdy consistent in holding that
the admonitory information need not to be providggecific details about unlawful
subordinate conduct® and that it need not to be sufficient in and sElt to compel the
conclusion that such conduct had occurred, wasrgngy or would occur>®

The rulings indicating how suggestive of subordenaiminal conduct the admonitory
information must be are often inconsistent with @mether:®® For example, th€elabici
Krnojelag JokicandOric Trial Chambers held that the admonitory inform@atnoust provide
“notice of risk of criminal conduct by indicatinhe need for additional investigatidH. By
contrast, the Trial Chambers Kordic and Cerkez Limaj and Halilovic appear to have

articulated a higher standard when stated “the adbory information must be provide notice

15 METTRAUX, International Crimesp. 304— 305.

135 Halilovic TJ, para 66

1% METTRAUX, International Crimesp. 305.

157 CASSESE nternational Criminal Lawp. 446 — 450.

138 prosecutor v. Krnojelad,T-97-25-A, Appeals Chamber Judgment, 17 Septer2b@8, para 154 155.

159 Celabici AJ para 236.

10 BOAS, Forms of responsibilityp. 210 — 211.

161 Celabici TJ,para 3830ric TJ, para 322.Krnojelac TJ,para 94.

Prosecutor v. Blagojevic and JokidT-02-60-T, Trial Chamber Judgment, 17 Januar@S20para 188.
(Blagojevic TJ)
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of the likelihood of subordinates’ illegal act€? Following this principle, the Chamber
addressed thmens rearequirement of superior responsibility, which gt "he had actual
knowledge, established through direct or circumsghrevidence, that his subordinates were
committing or about to commit crime or where he ladis possession information of a
nature, which at the least, would put him on noti€ehe risk of such offences by indicating
the need for additional investigation in order tscartain whether such crimes were
committed or were about to be committed by his slibates.”®® The Trial Chamber,
however, did set limits to the scope of indiregbeior responsibility stating that no one can
oblige a superior to perform the impossible. Hereceuperior may only be held criminally
responsible for failing to take such measures #rat within his powers, respectively for
failing to take such measures that are within higemal possibility"®* In Musemacase, the
Trial Chamber examined the legislative history loé tAdditional Protocol and adopted a
comparatively highmens rearequirement® In contrast with thé8agilishemacase where a
reduced, negligence-tupmens rearequirement was adoptéf. As interpreted by ICTY
judges, paragraph 3 finds even the lowest formuggability sufficient for the imputation of

responsibility — a superior who fails to recogriize risk of subordinate’s delinquenty.

3. 3 Culpable omissionActusreus)

Theactus reudor superior responsibility is based on omissidhe- failure to prevent
or punish the crimes of subordinates. A civiliapesior does not normally obsess the same
powers to sanction subordinates as military supetteerefore, as stated by the ICTY in
Aleksovsktase the same power of sanction cannot be a reggnteof superior responsibility

for civilians!®® In order what a commander should be reasonahbeated to do, it is

182 Kordic TJ para 437Limaj TJ para 525. Halilovic TJ, para 68.

183 Celabici TJ, para 383.

164 Celabici TJ, pare38s.

185 Musema TJpara 131.

166 Bagilishema TJpara 46.

187 Blaskic TJ para 310 — 322. Contrary @elabici TJ para 388 — 389.

DAMASKA, Mirjan. The Shadow Side of Command Responsib¥i&ye Law School, Volume 49, 2001, p. 463.
(DAMASKA, The Shadow Side)...

168 Aleksovski TJpara 69— 77.

AMBOS, Superior Responsibilityp. 858 — 859.
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important to keep in mind the realities of conflituations in framing the duties the criminal
law implies, while not letting the practicalitiebapnflict be an excuse for everythihy.

Article 7(3) of the Statute contains two distinegal obligations’® The duty to
prevent arises when the commander acquires actoaVledge or has reasonable grounds to
suspect that a crime is being or is about to bengitted, while the duty to punish arises after
the commission of the crinté A failure to take the necessary and reasonablesumes to
prevent an offence of which a superior knew or te@$on to know cannot be cured simply by

subsequently punishing the subordinate for the cission of the offencé’?

3. 3. 1 Necessary and reasonable measures

The question of whether a superior has failed ke tall necessary and reasonable
measures to prevent the commission of an offenc® qunish the perpetrators thereof is
intrinsically connected to the question of thatesigr’s effective control. A superior will be
liable for a failure to take such measures that “ai¢hin his material possibility” A
superior has to exercise all the measures possitder the circumstancé¥’ Therefore, the
guestion as to whether a superior had explicitllegpacity to take such measures may be
irrelevant under certain circumstances if it isyano that he had the material ability to Het.
The determination of what constitutes “necessany i@asonable measures” to prevent the
commission of crimes or to punish the perpetrai®nmsot a matter of substantive law but of

evidence'’®

3. 3. 2 Failure to prevent

According to the jurisprudence of the Tribunal, tdety to prevent should be
understood as resting on a superior at any staigechine commission of a subordinate crime

if he acquires knowledge that such a crime is bg@repared or planned, or has reason to

189 CASSESE nternational Criminal Lawp. 455.

170 Blaskic AJ para 83.

"1 Blaskic AJ para 83Kordic TJ para 445-446.

172 Blagkic TJ, para 336Prosecutor v. StrugarT-01-42-T, Trial Chamber Judgment, 31 January52Qara
373.

173 Celebiti TJ, para 395.

" Krnojelac TJ para 95. The Trial Chamber @felebii stated that “lack of formal legal competence anphrt
of the commander will not necessarily precludechisiinal responsibility” Celebii TJ, para 395.

175 Celebiti TJ, para 395Kordic TJ,para 443.

176 Blaskic AJpara 72.
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know thereof:”” The duty to prevent may be seen to include bdtieaeral obligation” and a
“specific obligation” to prevent crimes within tharisdiction of the Tribunal. The Trial
Chamber notes, however, that only the “specificigaltion” to prevent triggers criminal

responsibility as provided for in Article 7(3) dfe Statute.
3. 3. 3 Failure to punish

The duty to punish includes at least an obligatmnnvestigate possible crimes or
have the matter investigated, to establish thesfaatd if the superior has no power to
sanction, to report them to the competent autlestif’ The superior does not have to be the
person who dispenses the punishment, but he nmkestataimportant step in the disciplinary
process.”® He has a duty to exercise all measures possilfénthe circumstances?® lack of
formal legal competence on the part of the commamdi not necessarily preclude his
criminal responsibility®* The duty to punish includes at least an obligatiorinvestigate
possible crimes, to establish the facts, and ifsinggerior has no power to sanction, to report
them to the competent authoriti&é.

Y7 Kordic TJ para. 447.

18 Kordic TJ,para. 446.

179 prosecutor v. KvockdT-98-30/1-T, Trial Chamber Judgment, 2 Noven®@®1, para. 316.
180 Krnojelac TJ para. 95.

181 Celebici TJpara. 395.

182 Kordic TJ,para. 446.
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4. Element of superior responsibility - ICC

The Article 28 of the Rome Statute covers two ddfe forms of superior
responsibility that require distinct treatment. Relieless core elements are common for both
types of responsibility covered by the Article 28tlle Rome Statute. These core elements

consist of superior-subordinate relationshigns reaand culpable omissioff>

4. 1 Superior-subordinate relationship

The Rome Statute distinguishes between militaryesags and civilian superiors. For
the military commanders (exact wording rhilitary commander or person effectively actirsgea
military*) the Statute states that a superior is responsiblthé crimes committed bydrces
under his or her effective superior and confrah the case of civilian superiors or leaders (
“with respect to superior and subordinate relatidpsmot described in paragraph)(a it adds that
the crimes must havecbncerned activities that were within the effectigsponsibility and
control of the superiot'® The Article 28 of the Rome Statute sets up differaens rea
requirement for military and for civilian superidfurthermore, Article 28 (b) (i) mentions
another requirement for civilian superiors — théliein superior is responsible, ifife crimes
concerned activities that were within the effectesponsibility and control of the superior

Because of those two different regimes set up iticker28 of the Rome Statute, the
distinction between military and non-military suiperbecomes a critical issd& According
the Rome Statute commentary, a military commanderbe generally a member of the armed
forces who is formally assigned authority to issliect orders to subordinates or to issue
orders to subordinates through a chain-of-comn&h@ihe PTC inBembacase interpreted
the term military commander a& jurecommander who is formally or legally appointed to
carry out military functions, whereas @€trson effectively acting as military commander
covers superiors not elected by law to carry ouniditary commander’s role'®’ The PTC

did not discuss the difference between military amlitary-like commanders in Article 28(a)

183 CASSESE, Antoniolnternational Criminal Law, @xford: Oxford University Press, 2003), p. 206.

184 Rome Statute, Article 28(a) and Article 28(b).

185 KARSTEN, Nora.Distinguishing Military and Non-military SuperiorReflections on the Bemba Case at the
ICC. Journal of International Criminal Justice, Volumdsaue 5, p. 984KARSTEN, Distinguishing...)

Elements that distinguish military from non-miligasuperiors for the purposes of Article 28 of thenie Statute

- KARSTEN, Distinguishing..., p. 992.

1% TRIFFTERER, Commentary, p. 281.

187 Bemba decisiarpara 409.
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and non-military superiors in Article 28(b), bumited its finding to conclusion that Bemba
falls within the ambit of the first categot$f

The person who commits the “principal crime” harbéraditionally referred as a
“subordinate”. However, in Article 28(a) the subioates are referred to as “forces” (as
opposed to Article 28(b) which also uses the trawi#l term subordinates. The precise
significance of the choice to use this term is eletr!® In theBembaconfirmation decision
forces and subordinates synonymou$fyThe TC in Bemba judgment provided further
distinction between military commander and perdtecavely acting as military commander.
In this context, military commander is usually paftthe regular armed forces and such
commander se appointed by and operate accordidgrtestic laws. The TC used teds
jure military commander for this categofy. On the other hand, person effectively acting as
military commander was described as an individuatl formally or legally appointed as
military commanders, but effectively acting as coamalers over the forces that committed
the crimes-?? The TC also emphases that the term “military camder or person effectively
acting as a military commander” includes individuaho do not perform exclusively military

functions®®®
4. 1. 2 Effective control

Article 28 of the Rome Statute explicitly requirée effective control of superiors
(military and also civilian) over his/her subordiés For a military commander or person
effectively acting as a military the terneffective command and control, or effective autigoand
control* and for civilian superiorseffective authority and controls required over the subordinates.
Additionally the Article 28(b) of the Statute provides an addal element for a civilian
command responsibility requiring that the subortieacrimes must conceractivities that
were within the effective responsibility and cohtwb the superior’ This new codification

can be interpreted as a proof of a greater dedreemntrol over subordinates to hold civilian

18 Bemba decisiarpara 406.

189 TRIFFTERER, Commentary, p. 281.

1% Bemba decisiarpara 428. TRIFFTERER, Commentary, p. 281.
1 Bemba judgmenpara 176.

192Bemba judgmenpara 177.

19 Bemba judgmenpara 177.

43



leaders liablé?* nevertheless more likely it simply just clarifigsat civilian superior must
have a similar degree of control as military supmsriover subordinates to fulfill this element
of superior responsibility?> In this context, it may seem that the extent & tloctrine
concerning indirect subordinates has, to some gxteen limited by the clausas a result of
his failure to exercise control propetlyand “activities that were within the effective
responsibility and control of the superiom article 28(b)'*® A distinction between the
phrases “command and control” or “authority and toah a have been presented by
academics. According to Ambos, a term “control’ais umbrella term encompassing both
command and authority’! Another interpretation provided Fenrik, explaininbat the
term “authority and control” is broader conceptrttieffective command and contrd®®

The PTC inBembacase followed the concept of effective controlegivoyad hoc
tribunal®®® The PT Chamber also stressed out that the terfectafe command and control”
applicable to military commanders, and the “effeetauthority and control” applicable to
civilian superiors, have “close but distinct meagiinThe PTC also interpreted the term
“effective authority” which was used for the fitstne in a context of superior responsibility
doctrine and its codification. The PTC confirmedttthe term effective command reveals or
reflects effective authority, using interpretatiointhe term command which can be defined as
"authority, especially over armed for¢€8® However, the usage of the disjunctive "or"
between the expressions "effective command" ani@ceve authority” reveres to a distinct
meanings of both terms. In this context, the PTI€duhat the term effective authority may
refer to the modality, manner or nature, accordingwhich, a military or military-like

commander exercise control over his forces or slibates?**

% |1n Bemba decision was stated that Article 28(Ip)liap to civilian leaders who “fall short” of théasdard
applied to military leaderdgrosecutor v. BemhdCC-01/05-01/08. Decision Pursuant to ArticlgB{a) and
(b) of the Rome Statute, para 40Befnba decisign

19 “The doctrine of superior responsibility extendscivilian superiors only to the extent that thesereise a
degree of control over their subordinates whicsinsilar to that of military superiorsCelebici TJ para 378.
Another potential explanation of article 28 (b)egented by Vetter, is that this provision simplyberdies a
causation element requirement. However, a causat@ment requirement can be more seen in a provia® a
result of his or her failure , which is simile toilitary and civilian superior not the ,within theffective
responsibility and control of the superior” clawesW/ETTER, GregCommand Responsibility of Non-Military
Superiors in the International Criminal Couffale Journal International Law, Volume 25, I1ssB@— 95, 2000,
119.

1% TRIFFTERER, Commentary, p. 259.

197 AMBOS, Command responsibilify. 857.
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The Trial Chamber concurred with the PTC that #mens command and authority
have ‘ho substantial effect on the required level or dd of ‘control”, but rather denote
the modalities, manner, or nature in which a mijyitaommander or person acting as such

exercises control over his or her foré&s.

4. 2Mensrea

The Rome Statute radically differs from other Steguof international criminal
tribunals, when it comes to the mental elementoofimand responsibility. Article 28 of thee
Rome Statute presents two separate standards fdaalneéement of command responsibility -
one for military commander (person effectively agtias military commandegnd one for
other superiors then military commanders or peeftectively acting as military commander.
This distinction was inspired by a proposal frone tiS delegation, whose fundamental
objective was to introduce distinanens rearequirements for military and civilian
responsibility’®® For the military commander the knowledge teshis $ame as under thd
hoc tribunals (the accused knew or had reason to knopposing the standard for non-
military commanders when the standard by the Rotawit® is that the accused either knew,
or consciously disregarded information that cleanmgicated that subordinates were
committing or were about commit illegal acts. Thswv mens reaequirement might create
difficulties to effectively prosecute non-militagppmmanders as a possession of information
regarding the illegal acts has to be proved, kad #Hiat the accused chose not to consider or to
act upon it The mental element for military commanders is kinto, but arguably slightly
different from, “had reason to know” standard setimuthe ICTY Statute. Civilian superiors
are accorded a more generous mental element, irggjtinat they “consciously disregarded”
information about crime&”

The Rome Statute gives no clear answer to the ignest whether or not a military
commander can be convicted of genocide in casesewthe element of fault on his or her

22Bemba decisiarpara 412 - 41@emba judgmenpara 181.

23 BROUWERS;The law of CRp. 8.

204 BROUWERS The law of CRp. 8 - 9.

205 ROBINSON, DarrylHow Command Responsibility Got So Complicated: Aoghility Contradiction, Its
Obfuscation, and a Simple Solutidielbourne Journal of International Law, Volume 1&ue 1, 2012p. 8.
(ROBINSON,How CR..)
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part is confined to a negligent neglect to conth@ conduct of the troops under his or her

command®

4. 2. 1 Actual knowledge

The first standard ahens rea actual knowledge - is considered to be the sanad
Statutes, therefore the ICTY and ICTR jurisprudeoffer some interpretatiof!’ It has been
settled that actual knowledge can be proven byedlrect or circumstantial evidence. In this
context, it was held, thabgtual knowledge may be proven if, a priori, a tarly commander
is part of an organized structure with establisheporting systems?®®

In the Bembaconfirmation decision, it was confirmed that théerpretation of actual
knowledge provided in thad hoctribunals, also is applicable with respect ofcheti
28(a)(i)?°° With respect to the actual knowledge of superibet the forces or subordinates
were committing or about to commit a crime, the PA&ld that such knowledge cannot be
presumed. This actual knowledge must be obtainedvay of direct or circumstantial
evidence'® The TC held that a criteria or indicia of actuabledge are also relevant to the

“should have known” mental elemetit.

4. 2. 2 “Should have known”

The “should have known” standard set up in Arti2B{a)(i) of the Rome Statute is
much more complicated than actual knowledge stahdéfith regard to different wording, it
is not possible to take direct guidance from thésprudence provided iad hoctribunals.
The reason for this being thatl hoctribunal Statutes provide “reason to know” staddar
which generallyis considered to be much higher than the “shoule kamown” standard™* In

2% p. VAN DER VYVER, Johan.The International Criminal Court and the Concept MEns Rea in
International Criminal Law University of Miami International and Comparatitaw Review, Volume 12, p.
60.

27" TRIFFTERER, Commentary, p. 287.

28 Bemba decisigrpara 431. Citingdadzihasanovic T,Jara 94.

29Bemba decisiorpara 431 — 432.

#9Bemba decisiarpara 430.

1 Bemba decisiarpara 54. The TC gave modified the legal chariztton of the facts so as to consider in the
same mode of responsibility the alternate formmafidedge contained in Article 28(a)(i), namely tbating to
the circumstances at the time, the Accused ‘shibaie known’ that the forces under his effective n@nd and
control or under his effective authority and cohtes the case may be, were committing or aboabtomit the
crimes included in the charges confirm@dosecutor v. Bemba]CC-01/05-01/08-2324Decision giving notice
to the parties and participants that the legal attarization of the facts may be subject to changecordance
with Regulation 55(2) of the Regulations of the @puTrial Chamber Decision, 21 September 2012.
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any case, under the “should have know” stan@rdthe superior is responsible for being
negligent in failing to acquire knowledge of hisbsrdinate’s condu&:* According some
authors, the “should have known” standard couldh@es be perceived as providing for more
restricted approach on the element of military cander’s discretion and thus creating a less
strong argument for military commanders to refuterieninal liability based upon superior
responsibility”’®> When comparing these standards, it is importama&e note of the words
“‘owing to the circumstances at the time”. This [geranay help in the interpretation of
bridging the possible gap between the concepts.edery as it stands today, the interpretation
of the “should have known” - standard is still ute@eined and under scholastic debate.

The PTC in Bemba case referred to the ICTY juridpnece but acknowledged a
difference between the “had reason to know” and‘sheuld have known®'® However the
PTC did not offer any further explanation. Amboseubthat the difference stated by the PTC
without any further elaboration may be a criticakue of the Bemba decision on the
confirmation of the chargés’According the PTC, the ,should have known“standaquires
the superior to Have merely been negligent in failing to acquireowledgé of his
subordinates' illegal condu@f

The TC did not elaborate ,should have known“staddabove the fading in the
decision of the confirmation of charges. The TGlhbht Article 28 does not require that the

commander knew the identities of the specific ifdtlials who committed the crimé¥,

213 Ambos noted that both formulations essentiallystimte negligence standards as it clearly folldwsn the
travaux of the command responsibility provisionscsi the 1976 Additional Protocol | to the Four Gene
Conventions of 1949. While, for example, the UN r8&ry General’'s Report about the establishmerihef
ICTY describes the ‘had reason to know’ standartti@sinal negligence’, the US Model Penal Codeersfto
‘should have known’ in the context of negligenc®IBOS, Critical Issuesp. 722.

24 MARINIELLO, Triestino ed... Thelnternational Criminal Court in Search of Its Purg® and Identity
(London, NY: Routledge), 2015, p. 48.

215 KNOOPS, Jan Alexander. Military Commander’s disiore and criminal Responsibility. In BASSIOUNI,
Cherifet al. The Legal regime of the IC(Leiden; Boston: Martinus Nijhoff), 2009, p. 710. 739 - 740.
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27 Ambos points out that both of these standards tegbonstitute a negligence standard and thabiilsvbe
beneficial for the ICC to apply a restrictive irgestation of the “should have known” — standarcider to
bring it closer in line with the “reason to know'standard. ,If one really wants to read a diffeem these two
standards considering that the ‘should have knostahdard ‘goes one step below’ the ‘had reasomuwk
standard, it would be the ICC’s task to employ strietive interpretation which brings the formearstiard in
line with the latter.”AMBOSCritical Issuesp. 722.

8 Bemba decisigrpara 432.
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4. 2. 3 Consciously disregarded information

A civilian superior can be held responsible onlyt i€an be proved that h&npew, or
consciously disregarded information, which cleanhdicated that the subordinates were
committing or about to comrhithese types of crimes. The new standard aanciously
disregarding information which clearly indicateds equated to “willful blindness” which
means that the superior is aware of a high proitabil the existence of a fact but he decides
to “turn a blind eye” to the fact that his subortes committed or were about to commit a
crime. As such, it can be also explained as somgtbetween “actual knowledge” and
“recklessness”, defined as “consciously disregardinrisk”??° The new formulation in the
Rome Statute introduces additional elements that & met to establish that a non-military
superior had the requisiteens reao be held liable through command responsibilitynust
be shown not only that the superior had informatiois possession regarding acts of his
subordinates, but that the superior consciousisedaded such information, in other words,
that he chose not to consider or act updftit.

As the standard of consciously disregarded infolonats a new requirement and

limited to non-military superiors, no jurisprudensevailable to interpret this standard.

4. 3 Culpable omission

In order to find the suspect responsible under canthresponsibility, it is necessary
to prove that the superior failed at least to futfne of the three duties listed under article 28
of the Statute. It has to proven that the supeaded to prevent crime, failed to repress
crimes or failed submit the matter to the competaathorities for investigation and
prosecutiorf?> The PTC in Bemba case held that the three dutiéeruArticle 28 of the
Statute arise at three different stages in the dssiom of crimes. The duty can arise before
committing the crime (prevent), during (represshpfter (submit the matter to the competent

authorities for investigation and prosecutiéfi).In this context, a superior can be held

220 TRIFFTERER Commentaryp. 299.

2L WILLIAMSON, Jamie Allan. Some considerations on command responsibility amahiral liability.
International review of the Red Crg3solume 90,Issue 870, 2008, p. 308.

222 Article 28 of the Rome Statute.

22 Although the Statute uses alternative languagg)(fbis clear that failure to discharge any otsle duties
may attract criminal liabilityBemba judgmenpara 201.
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criminally responsible for one or more breacheslutly under Article 28(a) of the Statute in

relation to the same underlying crinfés.

4. 3. 1 Necessary and reasonable measures

The measures to prevent or repress the commissiibre @rimes by the subordinates,
has to be necessary, reasonable and within theistgopower. To a certain extent, the matter
as to what can be considered necessary and redsonehsures within the superiors powers,
is connected to the requirements of effective @dntramely requirement that “as a result of
his or her failure to exercise control properly’dafactivities that were within the effective
responsibility and control of the superiéf®.It was held by the TC iBBembawhen the
Chamber ruled thatthe duty of the commander to take all necessaryrangdonable measures to
prevent or repress the crimes committed by hiseforests upon his possession of effective authority
and control***® Despite the same wording for military and civiliasigperiors, some authors

suggested that different conditions when applieal @ivilian context?’

4. 3. 2 Failure to prevent

Article 28 of the Statute does not define the dpeaoieasures required by the duty to
prevent crimes. The PTC in Bemba case presented &artors that could be taken as such
measures:” (i) to ensure adequate training in matéonal humanitarian law; (ii) to secure
reports that all military actions were carried ouaccordance with international law; (iii) to
issue orders aiming at bringing the relevant peastinto accord with the rules of war; (iv) to
take disciplinary measures to prevent the commmssioatrocities by the troops under the
superior's commanitf?® The PTC referred to the ICTY jurisprudence — essBcto Strugar

case andHadzihasanovicase®?®

224 Bemba decisiarpara 436.

25 TRIFFTERER Commentaryp. 301.

226 Bemba judgmenpara 199.

221 TRIFFTERER Commentaryp. 301.

222 Bemba decisigrpara 438.

22 gtrugar TJ para. 374Hadzihasanovic T.Jpara 153.
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4. 3. 3 Failure to repress

The duty to repress as set up in the Article 2&hefRome Statute encompasses two
separate duties arising at two different staggh@tommission of crimes? Firstly, the duty
to repress includes a duty to stop ongoing crimiéss includes the obligation to stop a
possible chain effect, which may lead to other Eimirimes. Secondly, the duty to repress
includes an obligation to punish forces after thmmission of crime&* The duty to punish
may be fulfilled in two different ways - either lilge superior himself taking the necessary
and reasonable measures to punish his forces,yarférring the matter to the competent
authorities. Thus, the duty to punish (which reprgs a part of the duty to repress) constitutes
an alternative to the third duty mentioned undetiche 28 of the Rome Statute - a duty to
submit the matter to the competent authorities,nathe superior is not himself in a position
to take necessary and reasonable measures to fthish

The TC inBembanoted that the statutes of thé hoctribunals do not make reference
to a duty to “repress”; but using the terms “tover& or to punish”. The TC did not

furthermore elaborate this issti.

Z0 TRIFFTERER, OttoCausality, A Separate Element of the Doctrine gfe®ior Responsibility as Expressed
in Article 28 Rome Statu?e Leiden Journal of International Law, Volume 2802, p. 201. (TRIFFTERER,
Causality...)
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#32Bemba decisigrpara 440.

#3Bemba judgmenpara 206.
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5. Requirement of causality for superior responsibity

5. 1 The question of causality

A requirement that a conduct of a person chargéll avcrime must be causally linked
to this crime itself is general and fundamentalurement of criminal law in most of the
national system&’ As it is generally accepted that the requirementjdistifying criminal
punishment by the ICC is higher than for punishmaithin domestic legal systems, it is
plausible that the general principles which limistifiable criminalization on the domestic
level must apply at the international level as wdlIHowever, in international criminal law is
rather unclear whether this causal requirementsexsisd if, under which extend and what it
means in a practice for command responsibility et Whilst some decisions of the ICTY
suggest that this requirement does not apply, stwee taken the opposite stance.
Unfortunately, even the most recdBg¢mbajudgment did not offer answers to all questions
about causality requirement under superior respditgi doctrine. The opinion between
academic is very distinct as well. This all makesnf a causality requirement one of the
recent debate topics in international criminal law.

Causality requirement plays prevailing role in tbentext of omission liability.
Extensive debate sparked about whether a causaéptas generally required within superior
responsibility doctrine. While ifCelabici was held that a superior responsibility does not
require separate proof of a causal link betweeunpersor’s failure to act and the underlying
crime, Article 28 stipulates that the crimes comeditby subordinates are “a result of “the
superior’s failure to exercise proper control otregm?3° On the other hand, the requirement
of causality for failure to punish is by majoritpinion of academics not requiréd.In the
very first ICC superior’'s responsibility case, thi®blem was not solved as the reasoning was
limited to the failure to prevent. However the whemas confirmed that some level of
causation requirement is requiredl. solution offers. Mettraux while explaining thatet
international criminal law demands proof of a caustationship between the failure of the
accused and the commission of crimes by subordin@teregard to his duty to prevent

crimes) and between his failure and the resultimguinity of the perpetrators (in regard to his

ZUASHWORTH, Andrew. HORDER, Jeremprinciples of Criminal Law (Oxford: Oxford University press),
2009, p. 124.

2% This is reflected in Article 5 (1) of the Rome ita, which restricts the Court’s mandate the most serious
crimes of concern to the international communityasholé.

B8 SWART, The legacy.,p. 392.

7 MAYR, Erasmus.International Criminal Law, Causation and Respoiliip International Criminal Law
Review, Volume 14, Issue 4/5, 2014, p. 863. (MAYR,, Causation .).
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duty to punish crimesy? In his view the requirement of causality also &pto a situation
when a superior is responsible for a “failure taigh” crimes of subordinates and such
causality must be established one between the cowduhe superior, on the one hand, and
the impunity of the perpetrators, on the otfférThe author's view is that the opinion
presented by Mettraux is one of the best solutions causality requirement problem within

superior responsibility.

5. 2 ICTY jurisprudence on a causality requiremen

According to the interpretation of the ICTY Statutaly one alternative of omission —
failure to prevent — requires a causal connectietwwben the commander’s omission and the
commission of the subordinates’ crimes for whick ghheld responsible, while the second
alternative - failure to punish - does A8t.Nevertheless, the jurisdiction of ICTY in this
matter is barely consistent, as going to be eldabdralow.

The rationale for rejecting a causality requiremianthe ‘failure to punish’ case was
brought out in theCelebici case. The TC pointed out that a superior cannotdld
responsible for prior violations committed by sutinates if a causal nexus was required
between such violations and the superior's failaneunish those who committed théfOn
the other hand, the Trial Chamber held that “a s&me/ causal nexus may be considered to
be inherent in the requirement of crimes commikigdubordinates and the superior's’ failure
to take the measures within his power to preveemtif*> The TC held that a causal
connection cannot possibly exist between an offesmamitted by a subordinate and the
subsequent failure of a superior to punish the gigajor of that same offenc®’ The main
Chamber’s argument was that failure to punish caoaosally influence the crime which has
already been committed** The TC furthermore explains that while a causainestion
between the failure of a commander to punish pasies committed by subordinates and the
commission of any such future crimes is not onlggtlole but likely, no such casual link can
possibly exist between an offence committed bykmsdinate and the subsequent failure of a

superior to punish the perpetrator of that samena®*

28 METTRAUX, International crimesp. 82.

29 METTRAUX, International crimesp. 88 — 89.
20 MAYR, ICL, Causation .,.p. 863.

241 Celabici TJ, para 397.

242 Celabici TJ,para 399.

243 Celabici TJ para 400

#4MAVYR, ICL, Causation .,.p.863.

24> Celabici TJ para. 400.
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Nevertheless, in the same judgment, the Chambtdstiaat it had found no support
for the existence of a requirement of proof of cdiam as a separate element of superior
responsibility and therefore concluded that “caosahas not traditionally been postulated as
a condition sine que nofor the imposition a responsibility on superioos their failure to
prevent or punish offences committed by their sdinates?*® The TC went on to add,
without offering any support for its propositiohat customary international law did not
require proof of a causal relationship betweercthreduct of the accused and the crimes of his
subordinate$?’ Controversially, this is regarded by some auttarsa denial of a causality
requirement in both types of omission - failureptevent but also for failure to punféhand
also subsequent jurisprudence of the ICTY stoodhieydenial of causality requirement in
both types of omissiorf§?

Subsequent judgments from the ICTY have adoptediithe that the causality does
not constitute an element to be established toepsoyperior responsibilif?’ Many of these
decisions however limited to the finding of denyiafj existence causality requirement in
customary international law by the appeal chambeCglabici case’>* For example in
Blaskic the Appeals Chamber found that “the existenceaofality between a commander’s
failure to prevent subordinates’ crimes and theugence of these crimes is not an element of
command responsibility that requires proof by thesBcution in all circumstances of a
case*??

Despite acknowledging the position of the Appeahrober of the ICTY, a TC in
Hadzihasanoviccame as close to reintroducing the requiremerntaofality as the binding
jurisprudence of the AC would allow. The TC went fas as stating that a causality
requirement is necessary to hold a commander reggeras tommand responsibility may

246 Celabici TJ para 398. Cited again Kordic TJ para 447.

%47 The AC inBlaskicnoted that the Celabici Trial Chamber’ s findingtbat point does not cited any authority
for the statemenBlaskic AJpar 76.

248 BISHAI, Christine. Siperior Responsibility, Inferior Sentencing: Sewiag Practice at the International
Criminal Tribunals Journal of International Human Rights, Volume ksue 3, 2013, p. 85.

29 The Appeals Chamber found that it does not consttiat the existence of causality between a condres
failure to prevent subordinates’ crimes and theuoemnce of these crimes is an element of command
responsibility that requires proof by the Prosemutn all circumstances of a caggaskic AJ, para. 77.

Reapeted iProsecutor v. Kordic and Cerkeld;-95-14/2-A, Appeals Chamber Judgment, 17 Decern2oéd,
para 832.Kordic AJ

Z0DAMASKA, The Shadow Side ,.p. 461.

%1 The decision made by the Appeals Chamber in Biaakipeal is binding for trial chambers and Appeal
Chambers itself followed her reasoning in futureisiens as wellBlaskic AJ para 77Hadzihasanovic AJ,
para 38 — 3%Kordic AJ pars 830 — 832.

%2 Blaskic Apara. 77.
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be imposed only when there is a relevant and sagmf nexus between the crime and the
responsibility of the superior accused of haviritethin his duty to prevert>

If the causality would be required in both type®uofission, a problem would occur in
a case of failure to punish an isolated crime. Téia situation when a crime occurs, but the
crime was not facilitated, encouraged or affectediy failure of the commander to prevent
or punish. This scenario can arise only where thrarsander has adequately satisfied her
preventive dutie§>* If a commander breached its duty to prevent, ttien contribution
requirement would be met for the single crime aaccbuld be held liable in relation to that
crime. Another situation will occur when the commanknows or has reason to know that a
crime (isolated) was committed, but fails to invgste, punish or refer the matter to
competent authorities and no further crimes octhe commander has clearly failed in its
responsibilities but has not contributed to or haceffect on the core crime. This could create

a ‘gap’ that will allow commanders to escape jwstit such a scenarfo’

5. 3 ICC approach

Article 28(a) and (b) of the Rome Statute states the commander is responsible for
crimes which occur ,as a result of his or her falto exercise control properly when he or
she has failed to take the necessary and reasomedasures to prevent or to punish®. This
could indicate a need of a causal link betweersthgerior’s failure to act (prevent or punish)
and the principal crime. Some authors even, witlaoy hesitations, consider causation as a
new element to superior responsibility introducgdHe Rome Statute®
While the inserted ,as a result...” could easily lead as applying to both the ,failure to
prevent and also the ,failure to punish” case, dhgument fronCelebici that responsibility
from failure to punish could not require causaluahce, was taken by many to establish
conclusively that this clause could only apply te tfailure to prevent’ alternativa’
Arguably, by some authors, this does not necegsadan the necessity of a causality as in

many situations it cannot be required the supexifailure to bea condition sine qua nofor

3 Hadzihasanovic TQpara 192.

#4ROBINSON,How CR.., p. 18

25 STEWART, JamesThe End of ‘Modes of Liability’ for Internationalrithes. Leiden Journal of International
Law, Volume 25, 2012, p. 179.

¢ SKANDER GALAND, Alexandre. First Ruling on Command Responsibility before t&€.I March 29,
2016. Available at: kttp://blog.casematrixnetwork.org/toolkits/eventsafmews/first-ruling-on-command-
responsibility-before-the-icc/?doing_wp_cron=1462749.303802013397216796875®. 5. 2016.

%" The opposite view is defended by Darryl Robind®®@BINSON,How CR.., p. 7.
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the commission of the base crifi&. Rather, it suffices that the superior’s failureete@rcise
control properly increased the risk that the basaewas committed™® Nevertheless, some
authors claim that this provision clearly expreggeguirement of causality even for a failure
to punish type of omissioff’

Article 28 of the Statute has been firstly intetpceby the ICC PT Chamber during a
confirmation of charges. The superior responsibiiitas defined as a form of criminal
responsibility based on a legal obligation to athe PT Chamber found that article 28(a) of
the Statute includes an element of causality betveesuperior's dereliction of duty and the
underlying crime$® Having determined that Bemba fell under the notidnmilitary or
military-like commander, the Chamber limited itstlfthe analysis of the first paragraph of
Article 28. Firstly, the Chamber states that ‘thexeno direct causal link that needs to be
established®®? On the other hand, the Chamber convincingly affitimat there must be some
form of causality between the superior's failure sipervision and the subordinates’
underlying crime$®® The element of causality as such was only refeiwatie commander’s
duty to prevent the commission of the future crifi®sThe judges nonetheless found that the
failure to punish, being an inherent part of thevention of future crimes, would be in a way
causal vis-a-vis the subordinate’s crimes, in teese that the failure to take measures to
punish the culprits it likely to increase the rikcommission of further crimes in the future.
Having consider that the effect of an omission canibe empirically determined with
certainty and thus there is no direct causal limkt theeds to be established between the
superior’'s omission and the crime committed byshisordinates, the Chamber found that the
because a condition sine qua non causality reqemenvould be impossible to fulfill with
regard to a conduct of omission, it was only nemgsdo prove that the commander’s
omission increased the risk of the commission efdtimes charged in order for the causality
nexus to be fulfilled®® In the result, the Chamber follows the theoryisk aggravation or

increase according to which it suffices that thens@mnder’s non-intervention increased the

P8 TRIFFTERER Causality.., p. 179 — 205.

29 4t is sufficient that the superior's failure ofigervision increases the risk that the subordinatesmit
certain crimes”. AMBOSSuperior Responsibility. 860.

20 ROBINSON,How CR..,, p. 5.

%1 Bemba Decisiorpara. 423.

#2Bemba Decisiorpara. 425.

%3 AMBOS, Kai. Critical Issues in the Bemba Confirmation Decisidmiden Journal of International Law
Volume 22, 2009, p. 721. (AMBO&rritical Issues. ).

#4Bemba Decisiorpara. 423.

#°Bemba Decisionpara 425.
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risk of the commission of the subordinates’ crirff8his approach is something completely
different from traditional causality theof$/ However, the reasoning might lack some clarity
on the hypothetical assessment of causality. Inti@ato the decision of the PT chamber,
some view appeared that, the hypothetical natutbefissessment shall not be the decisive
argument to adopt the “risk incensement test” @jett the “but for test®®®

Concurring with the PTC, TC IIl did not require tlestablishment of a “but for”
causation between the commander's omission andrtimes committed®® While the PTC
considered that it was sufficient to prove that tbenmander’s omission “increased the risk
of the commission of the crim&$® TC il did not further elaborate on the requisitandard
other than saying that the nexus requiremertuid clearly be satisfied when it is established
that the crimes would not have been committedherctrcumstances in which they were, had
the commander exercised control properly, or thenm@ander exercising control properly
would have prevented the crimés! The Chamber stressed that this standard is “hitjtaer
that required by law?’? The causality requirement in Bemba case rose sagdéement
amongst the judges. Two of the three judges issuedncurring opinion, in which they
presented different view on this topic. While Ju®jeiner affirmed that the degree of risk
required should be that of a “high probability”dde Ozaki favored an assessment of whether
the results were ,reasonably foreseeable®.

As the defence is expected to appeal the deciBioiher clarification on this point is

expected’®

5. 4 Problem of successor superior

If accepting a causality requirement, another mblwill arise in a case of a

successor superior. The issue of successor supesigonsibility has caused a great division

26 "It is only necessary to prove that the commasdemission increased the risk of the commissiothef
crimes charged in order to hold him criminally resgible under article 28(a) of the Statute". BerDlgaision,
para 425.

%7 AMBOS, Critical Issues...p.. 722.

28 MARINIELLO, Triestino ed... Thelnternational Criminal Court in Search of Its Purg® and Identity
(London, NY: Routledge), 2015, p. 47.

#9Bemba T,Jpara. 211.

20 Bemba decisiorpara. 211.

2’1 Bemba T,para 213.

22Bemba TJpara. 213.

23 SKANDER GALAND, Alexandre. First Ruling on Command Responsibility before t&€.I March 29,
2016. Available at: kttp://blog.casematrixnetwork.org/toolkits/eventsamews/first-ruling-on-command-
responsibility-before-the-icc/?doing_wp_cron=1462049.303802013397216796875@®. 5. 2016.
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between chambers of the ICTY but also between acmsé’* TheBembacase did not offer
unanimous solution as well. The question is whether causality requirement (that the
conduct of a person charged with a crime must hesally linked to this crime itself) is
fulfilled when a successor superior fails to pun@imes committed by his subordinates
before he took over the command over this suboteinand before these crimes happéeriad.
The particular issue of whether the duty to pumstends to a successor commander
was explicitly raised for the first time before tH&TY in Hadzihasanovi@and Kubura case
(Hadzihasanic cage Kubura was charged with command responsibiliy Killings, cruel
treatment of prisoners, and wanton destruction glodder of property but several of the
charges originally brought against hikohcern events that started and ended before Kubura
became the commander of the troops allegedly irdolm those event$’® The indictment
asserts thatKubura knew or had reason to know about these «lmend that after he
assumed command, he was under the duty to purégbetipetrators?’’ The TC held that in
principle, a commander could be held responsibiddibure to punish violations committed
by his subordinates under a predecessor commaffd&€ontroversially, the AC in
Hadzhisanoviccase (decision was taken by a majority of threeesvdo two, with strong
dissenting opinions from Judges Shahabudden and) Hhefd that there must be perfect
temporal coincidence between the time when theectinat forms the basis of the charge
against the accused is committed, and the existeht®e superior-subordinate relationship
between the accused and the perpetfdfofhe Appeals Chamber made an emphasis on the
superior-subordinate relationship existing at theetthe subordinate was committing or was
going to commit a crime and this was interpretedtteest the crimes committed by a
subordinate in the past, prior to his superior'suasption of superior, are exclud®d.Thus

2 SANDER, Barrie.Unraveling the Confusion Concerning Successor Sopétesponsibility in the ICTY
Jurisprudencel eiden Journal of International Law, Volume 23 us91, 2010, p. 105 — 135.

2> FOX, Carol T..Closing a Loophole in Accountability for War CrimeSuccessor Commanders' Duty to
Punish Known Past OffensgSase Western Reserve Law Review, Volume 55, 1443e 2004, p. 443. (FOX,
Closing a Loophole.).

278 prosecutor v. Hadzhisanovitl 01-47-AR72. Decision on Interlocutory Appeal @eaging Jurisdiction in
Relation to Command Responsibility, 16 July 2068adzihasanic decisign

2" prosecutor v. Hadzihasanoyid-01-47-PT, Amended Indictment, 11 January 2@@2a 58.

2’8 prosecutor v. HadzihasanoyitT-01-47-T202, Decision Pursuant to Rule 72(Eja¥alidity of Appeal, 21
February 2003, para 202.

"9 Hadzihasanic decisiompara 37 - 51“ The Appeals Chamber holds that an accused cannchidrged under
Article 7(3) of the Statute for crimes committed dgubordinate before the said accused assumedasupeer
that subordinate. Hadzihasanic decisiompara 51.

20 For this interpretation the Appeals Chambers ukedArticle 6 of the Draft Code of Crimes Againket
Peace and Security of Mankind, adopted by the mateznal Law Commission at its forty-eighth session
Hadzihasanic decisigmpara 49.
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crimes which, for instance, were committed prioatsuperior's assumption of superior could
not, in principle, be charged against him undet tieading even he learns about them on
assuming superior and decides to do nothing atwm®' The majority of the Appeals
Chamber observed that 'has always been the approach of this Tribunal teorely merely
on a construction of the Statute to establish hgliaable law on criminal responsibility, but
to ascertain the state of customary law in forcehat time the crimes were comnutteand
that 'In this particular case, no practice can be foundy is there any evidence of opinio
juris that would sustain the proposition that a coander can be held responsible for crimes
committed by a subordinate prior to the commandassumption of command over that
subordinate‘?®® There has been a debate whether there is an eeidersupport the assertion
of the Prosecutor and the dissenting judges inHhadzihasanovicAppeals Chamber that
customary international law does provide for a sgsor commander's duty to punish
violations committed by his subordinates underealpcessor command&r.

The separate and dissenting opinions of Judge BiohitJudge Shahabuddeen in the
Hadzihasanoviaccase are well argued and well illustrat&dJudge Hunt pointed out that
successor commanders' duty to punisFasonably falls within" the customary internatibna
law principle of command criminal responsibility®> while Judge Shahabuddeen concluded
that denial of successor commanders' duty to pusisat odds with the idea of responsible
command on which the principle of command respditgibests*.?%°

Both dissenting judges held that a superior hadity th prevent the committing of
war crimes by those under his superior and to jputhiiem for such offences when they
occurred?®’ In effect, these were two separate duties, afpécat different times. As a result
of this we have to came to a conclusion that thg thu prevent the commitment can apply
only to someone who was already in a position gesor at the time that his subordinates
were about to commit the offence in question whrethe duty to punish, on the other hand,
could only be applicable after the crime had beemnitted. A consequence of the
interpretation of the majority is that the anchgrof the duty to punish in the existence of the

21 SWART, The legacy.,p. 385 - 389.

%2 Hadzihasanic decisiopara 44 — 45.

#3FQX, Closing a Loophole., p. 465 — 491.

#4FQX, Closing a Loophole., p. 489.

25 gSeparate and Partially Dissenting Opinion of Juddevid Hunt, Superior Responsibility Appeal,
Hadzihasanovic(Opinion of Judge Huhtpara 18 and 22.

8¢ partially Dissenting Opinion of Judge Shahabudd&emerior Responsibility Appeatiadzihasanovic, para
14. (Opinion of Judge Shahabuddgen

287 Opinion of Judge Hunt. Opinion of Judge Shahabuddee
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superior-subordinate relationship at the time wttem subordinate was committing or was
about to commit such acts necessarily melds the tuprevent and the duty to punish into
the one duty® This does not correspond with the jurisprudeneayhich the duty to prevent
has been treated as quite separate from the dytyrish. That jurisprudence proceeds upon
the basis that, if the superior had reason to kimotivne to prevent, he commits an offence by
failing to take steps to prevent, and he cannotemg&od that failure by subsequently
punishing his subordinates who committed the o#endhat was held by, for example, the
Trial Chamber in thlaskicJudgment® and the TC in th&ordic Judgment®™ The duty to
punish, it was said, arises after the crime has loeenmitted because the superior had been
given reason to know only after that commissioncaxding the Judge Hunt a situation of a
superior who (after assuming superior) knows or feason to know that a person who has
become his subordinate had committed a crime béfereecame that person’s superior falls
reasonably within that superior responsibility pipie?®* The reason for this is that the
criminal responsibility of the superior is not reded as a direct responsibility but a
responsibility for superior's omissions in failitgprevent or to punish the subordinate when
he knew or had reason to know that he was abaudrtonit acts amounting to a war crime or
had done s6°? Judge Shahabuddeen added that the majority agptodkis issue will create
a serious gap in the system of protection if suwaresponsibility applied only to the person
who was in superior at the time at which the oftemas committed®

There must indeed be a temporal coincidence, hsidibne between the time at which
the superior had effective control over the pegietrand the time at which the superior is
said to have failed to exercise his powers (to @méwr punish), not the time at which the
crimes were committed as suggested by the Adaidzhisanovicase’™

In Oric casé® the AC came close to revisiting thiadzihasanoviéppeal Decision.

Appeals Chamber concluded ttaio decidendiof its decisions is binding on Trial Chambers

288 Opinion of Judge Hunpara 23.

289 BJaskic TJ para 336.

20K ordic TJ para 444 — 446.

291 Opinion of Judge Hunpara 8.

292 Opinion of Judge Hunpara 9.

293 Opinion of Judge Shahabudde@ara 28.

294 METTRAUX, International Crimesp. 301.

2% The Trial Chamber itself was explicitly of the wiethat “for a superior's duty to punish, it shoube

immaterial whether he or she had assumed contel the relevant subordinates prior to their coningtthe

crime.” However, considering that the Appeals Chantlad taken a different approach in the Hadzitagan
Appeal Decision on Jurisdiction, the Trial Chamtfeunding itself bound to require that with regdodthe duty
to punish, the superior must have had control ¢lerperpetrators of a relevant crime both at thee tof its
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and the Trial Chamber i©ric case was therefore correct in following the preced
established in theladzihasanovi@ppeal Decision, even though it disagreed with%t.The
Appeal Chamber concluded that at the particulae tthe superior-subordinate relation was
not established and then subsequently the Charabed to discuss the validity of thratio
decidendiof its decision irHadzihasanovicase?®’ The Appeals Chamber, with Judge Liu
and Judge Schomburg dissenting opinions, declioeadtiress theatio decidendiof the
HadzihasanovicAppeal Decision on Jurisdictidi® Judge Shahabuddeen appended a
declaration to reiterate his disagreement with HedzihasanovicAppeal Decision. By
restating his previous (dissenting) position in lteglzihasanovicase, he expressed the view
that a superior can be criminally liable for crimesmmitted by subordinates before he
assumed superior. He went as far as discredit@bl#ldzihasanovidindings by claiming that
“there is a new majority of appellate thougfit®.

In Sesay et alcase, the Trial Chamber stated that: “a superigtrhave had effective
control over the perpetrator at the time at whiah $uperior is said to have failed to exercise
his powers to prevent and punish. While in pradieesuperior will also often have effective
control at the time that the subordinates commitis @bout to commit a criminal act, this in
itself is not required®® Thus, according to the SCTL a commander can ke lkelle for a
failure to punish subordinates for a crime that basurred before he assumed effective
control*%*

The successor superior responsibility was alsonddfiby ICC Chamber iBemba
case. The Pre-Trial Chamber established that thest be temporal coincidence between the
superior’'s detention of effective control and tlienmnal conduct of his or her subordinates.
The judges acknowledge the existence of a minaiiyion in the case law of thed hoc
tribunals, according to which it is sufficient thiéie superior had effective control over the
perpetrators at the time at which the superiorad ®© have failed to exercise his or her
powers to prevent or punish — regardless of whétkeor she had the control at the time of

the commission of the crime, as the majority of HBEY jurisprudence instead required), but

commission and at the time that measures to pumésh to be taken.’Prosecutor v. OriclT-03-68-A, Appeals
Chamber Judgment, 3 July 2008, para 164ic(AJ)

2% Oric AJ, para 164.

27 Oric AJ, para 161 - 168.

2% geparate and Partially Dissenting Opinion of JuBigeomburg, Partially Dissenting Opinion and Deatian
Of Judge Liu

29 Declaration of Judge Shahabuddeen, para 3.

30 prosecutor v. Sesay et aBCSL-04-15-A, Trial Judgment, 26 October 20G@a299. Sesay TY

301 5esay TJpara 306.
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they rejected it on the basis of the language bgedrticle 28 of the Statute. The Chamber
argumented by a provision that a subordinate’s €fm committed as a result of his or her
failure to exercise control properly — thus requgrithat the superior had effective control at
least when the crime was about to be committéd.

302Bemba decisigrpara 419.
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Conclusion

This study was devoted to the superior responsibdoctrine under international
criminal law. Author has divided this study intedimajor segments (chapters), starting with
historical development and statutory developmenthef superior responsibility, continuing
with elements of the doctrine as were presentetth®ynternational Criminal Tribunal for the
former Yugoslavia (ICTY) and the International Cimval Court (ICC) and concluded with a
development of causality requirement under therduet

The first chapter dealt with historical developmehfthe doctrine from first reference
that can be traced back to the time of Sun-TzwBE to the trial of the Mai Lai Massacre
in 70" s. Author especially focused on the periodtiee Second World War and the
Nuremberg and Tokyo Trials. This period is very artpnt as the judgments render by these
tribunals are used to interpret the doctrine asdinding are still used in modern practice of
international criminal tribunals. This is also theriod when the first inconsistency appeared,
concretely between finding ifamashitacase andviedina case. Author presented different
findings of these cases with focused Yvamashitacase, as this case is regarded by many
academics as the first decision on command redpititysdoctrine.

In the second chapter, the author presented statdvelopment of the doctrine,
starting from the Article 86 of Additional Protodnl the Geneva Convention of 1949 that was
adopted in 1977 as the very first internationahtlyeto codify the doctrine of superior
responsibility, creating a duty to repress graveabhes of international law, and imposing
penal and disciplinary responsibility on superior &ny breaches. Furthermore, the author
presented the Statutes of the ICTY, ICTR, ECCC, Sl with major focuses ICC. Different
approach of the ECCC Statute and the STL Stataedightly differ from others Statutes
was discussed. The core of this study presentedeslis of the command responsibility
doctrine. Elements of the doctrine were presentdd/o different chapters, based on different
approach of the ICTY and ICC. The way of presenththese elements depended closely on
the sources, as for the ICTY there is significanbant of jurisprudence but for the ICC, there
is only the Bembacase that deals with command responsibility doetriAuthor closely
described the core elements of the doctrine, samié ICTY and also ICC, as the existence
of a superior-subordinate relationship (as welleisctive control between the superior or
superior and the alleged principal offenders), kieolye of the accused that the crime was

about to be, was being, or had been committed; faitdre of the accused to take the
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necessary and reasonable measures to prevent pr tis¢éo crime, or to punish the
perpetrator>® New approach taken by the ICC, as establishechén Statute, was also
presented in a case of division of military commemdand civilian superiors amdens rea
requirement. Last chapter dealt with most contreiaérpart of the superior doctrine — a
causality for superior responsibility. Especialty)ast decade a debate sparked about whether
a causal element is generally required for supemsgponsibility from failure to punish.
Author presented importance of this requirement diff@érent views taken by the ICTY —
controversy between different Chambers of the ICIOG approach — by interpretation of the
Statute andBembajudgment. In conclusion, the author present déffiéracademic view and
express the possible solution.

A significant amount of judgments have been remdieseinternational judicial organs
(mainly by the ICTY) in cases involving the supeniesponsibility doctrine. The case law is
primarily source of information about the doctrimzvertheless a systematic reading of the
case law reveals some inconsistencies in the apiolic of the doctrine. This year a long-
expected judgment ilBBembacase was rendered and became first ICC judgmenthen
superior responsibility doctrine. Nevertheless, em¢nBembajudgment brought answers to
all question rose under this doctrine.

Author aims to continue in this study and closdaberate the ECCC approach of the

superior responsibility doctrine.

303 Celabici TJ para. 346, confirmed in appe@élabici AJ,para 189 — 198, 225 — 226, 238 — 239, 256, 263.
These 3 basic elements establishing superior regplity were also acknowledge by the ICTRRnosecutor v.
Bagilishema ICTR-95-1A-T, Trial Chamber Judgment, 7 Jun8@Z(ara 38.Ragilishema TJ)
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Abstract

This thesis is concerned with issuessaperior responsibility doctrine under internationa
criminal law with a focus on elements of superiesponsibility and a development of
causality requirement in the case law of the ICTAd dCC. First chapters of this study
elaborates historical development of the doctrmiéy main focus on the Nuremberg Trials
and the Tokyo Trials and statutory developmentugesior responsibility in the Statutes of
the ICTY, ICTR, ECCC and STL and its primarily cdaev on a command responsibility.
Following chapters deal with elements of superiesponsibility before the ICTY and
elements before the ICC and a development of déysalquirement under the superior

responsibility doctrine with focused on recBambaudgement.
Keywords

Superior responsibility, command responsibilityerneénts of superior responsibility,

Bemba judgement, causality requirement
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Shrnuti

Tato diplomova prace se zabyva problematikou oé&ghaoosti natizeného
v mezinarodnim trestnim pravu se z#emim na jeji slozky a vyvoj kauzality dle judikatur
Mezinarodniho trestniho tribunalu pro byvalou Juéis (ICTY) a Mezinarodniho trestniho
soudu (ICC). Prvni kapitoly pojednavaji o vyvoji ktldny odpovdnosti natizeného, se
zametenim na Norimbersky a Tokijsky tribunél a zakotveloktriny ve Statutech ICTY,
Mezinarodniho trestniho tribundlu pro Rwandu (ICTR)imoiadnych soudnich seriat
v Kambodzi (ECCC) a zvlastniho tribunalu pro Liban(STL) a nejdlezitejSi judikatury
téchto soudnich orgdéinv ramci této doktriny. Nasledujici kapitoly pojédaji o slozkach
odpowdnosti natgizeného fed ICTY a ICC a o vyvoji poZzadavku kauzality se Z&mim na
nejnowjSi rozhodnuti v fipaduBemba

Kli ¢ova slova

Odpowdnost natizeneho, odpasdnost velitele, slozky odpeédnosti velitele,
rozhodnuti ve &ci Bemba kauzalita
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