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Summary of the thesis

The processing of personal data on the Internet nowadays is an inevitable part of human
life. As soon as personal data is disclosed (primarily in the field of the Internet), it is usually
available for an indefinite period of time. However, such practices create new serious risks of
violating the privacy and there is a need to develop new legal mechanisms for their prevention.
The right to be forgotten, particularly in relation to digital space and internet activities, is a
contemporary legal phenomenon that reaches high relevance within the contemporary legal
research. Nowadays, more than ever, a comprehensive and detailed analysis of this right in the
current legal reality of the EU is more than necessary. This need is due to the fact that the question
of the correlation of the right to be forgotten (as the new “internet” human right) with such a
classical human rights as respect for private and family life, protection of personal data, freedom
of expression and information is brought to the fore. On the one hand, article 11 CFR enshrines
freedom of expression and information, but on the other hand, the case law of the CJEU
recognizes the existence of the right to be forgotten. In addition, the case law of the CJEU on the
territorial scope of the right to be forgotten (cases Google LLC v. CNIL, Facebook Ireland) on
the one hand limits its scope to the territory of the EU, and on the other allows its global
application. The questions naturally arise: How does the right to be forgotten relate to the above-
mentioned fundamental human rights? Do the criteria for the application of the right to be
forgotten set out in the EU legislation and the case law of the CJEU allow to minimize the risk
of conflicts between these rights? Are there any conflicts or contradictions in the CJEU's
conclusions regarding the application of the right to be forgotten, and if so, what are the ways to
resolve them. The study of the phenomenon of the right to be forgotten also involves a
comparative and in-depth analysis of the judicial approaches of both the CJEU and the ECtHR
in order to determine its place in the human rights system, identify problematic aspects of

application and interrelation, new development prospects and propose reasoned ways to resolve
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possible contradictions that may reduce the effectiveness of the protection of the person in the
digital sphere.

This thesis is a comprehensive analysis of current EU legislation and the case law of the
CJEU. It clearly defines the essence and nature of the right to be forgotten, its justifications,
rationale, problematic aspects of the relationship between the right to be forgotten and the right
to respect for private and family life, freedom of expression and information, as well as the
problems of territorial application of the right to be forgotten, the challenges, risks and
contradictions in the development of the right to be forgotten are identified and appropriate
recommendations are proposed to minimize them.

The research goal of my dissertation thesis is to identify the essence and nature of the
right to be forgotten, its scope, justification, its place in the system of protection of human rights;
identification of effective judicial protection of the right to be forgotten in the current EU
legislation, and in the judicial practice of the CJEU; analysis of problematic aspects of its
correlation between the right to be forgotten with the right to respect for private and family life,
freedom of expression and information; analysis of problematic aspects of territorial scope of
application taking to account the latest case law of the CJEU and ECtHR, investigate new
challenges in development of the right and suggest ways for their solution.

In this thesis, I focused primarily on the following two basic research questions:

1. What is the right to be forgotten?

2. What are the problematic aspects of the correlation between the right to be
forgotten and respect for private and family life and freedom of expression and
information within the EU, and how they can be solved?

3. What are the risks of effective judicial protection of the right to be forgotten
created by the contemporary case law of the CJEU and ECtHR, and how they can
be solved?

This thesis consists of an introduction, five chapters and a conclusion. After a general
introduction, which includes a statement of the objectives of the work, definition of research
issues, hypotheses and a description of the content of the dissertation, it follows the chapter
named “Privacy in Digital society: concepts and new foundations” which provides a brief course
on the development of the right to privacy, classifies the features of the basic concepts of privacy,
identifies the main risks to privacy and data protection in the context of the datification of society.

The chapter “Introducing the right to be forgotten” attempts to reveal the essence of the
right to be forgotten in the context of various concepts of its justification, disclosure of its legal

nature, as well as critically examines the main doctrinal definitions of the right in question, gives
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its own definition of the right in question. Defining the Google Spain case as a branchmark for
the right to be forgotten, nevertheless, its achievements are critically evaluated and the
conclusion is drawn that the right to be forgotten is much broader than indicated in the judicial
practice of the EU, including in the “post-Gogglespain™ period, and it does not boil down to the
right to erasure or to the procedural rules specified in the GDPR.

The chapter “The scope of application of the right to be forgotten in practice” examines
the scope of the right to be forgotten, reveals the concept of personal data and its elements. It is
concluded that the CJEU adheres to a broad interpretation of the elements of the definition of
personal data, which makes it possible to extend the right to be forgotten to a broader area of
personal data protection than indicated in EU case-law.

The chapter “Finding balance between the right to be forgotten and freedom of
Expression” 1s devoted to discussing the balance between the right to be forgotten and freedom
of Expression. The judicial practice of the CJEU and the ECHR is being considered to identify
criteria for such balancing, and to discuss the issue of balancing in the doctrine. The critical
analysis shows the discrepancy between the grounds, justification and scope of the right to be
forgotten in the legal practice of the European Courts.

The chapter “The right to be forgotten: Challanges and perspectives for EU Data
Protection Law” is devoted to discussing the prospects for development and the challenges of
further development of the right to be forgotten. I conclude that the scope of the right to be
forgotten should be expanded and the right to personal identity and human dignity should be
considered as a justification. This approach will make it possible to extend this right to the sphere
of protection of post-mortem privacy as well and further increase the effectiveness of human
protection in the digital sphere. The issues of territorial application of the right to be forgotten
are considered, in particular in the context of the possibility of its global spread. Having reviewed
the case law of CJEU, I come to the conclusion that the CJEU is faced not with a choice between
local and global application of the right to be forgotten, but rather with the need to develop
criteria that would help regulate the application of EU data protection legislation outside the EU
borders.

In conclusion, the main conclusions drawn during the study are summarized and the
necessary recommendations are given for the further development of the right to be forgotten.

The main hypotheses of this doctoral thesis are as follows:

1. The Right to be forgotten has a potential to serve as legal mechanism, allowing
the deletion of personal data left on the Internet in order to protect the individual,

his dignity, reputation, privacy and identity in the online world.
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2. There are visible distinctions in understanding of the scope and content of the
Right to be forgotten in the relevant case law of key European supranational
courts.

Both hypotheses are tested in parallel via critical analyses of the case-law and its

developments.
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Shrnuti prace

Zpracovani osobnich idaji na internetu je v dnesni dobé nevyhnutelnou soucasti lidského
zivota. Jakmile jsou osobni idaje zvefejnény (piedevsim v oblasti Internetu), jsou obvykle k
dispozici na dobu neurCitou. Takové praktiky vSak vytvéareji novd vazna rizika naruSeni
soukromi a je tieba vyvinout nové pravni mechanismy pro jejich prevenci. Pravo byt zapomenut,
zejména ve vztahu k digitalnimu prostoru a internetovym aktivitdm, je soucasnym pravnim
fenoménem, ktery dosahuje vysokého vyznamu v rdmci soucasné¢ho pravniho vyzkumu. V
dnesni dobé¢, vice nez kdy jindy, je komplexni a podrobné analyza tohoto prava v soucasné pravni
realit¢ EU vice nez nezbytna. Tato potieba je dana skuteCnosti, ze se do poptedi dostdva otazka
korelace prava byt zapomenut (jako nového "internetového" lidského prava) s tak klasickymi
lidskymi pravy, jako je respektovani soukromého a rodinného Zivota, Ochrana osobnich udaju,
svoboda projevu a informaci[ viz ¢lanky 7, 8 a 11 Listiny zdkladnich prav Evropské unie (2012/C
326/02). // URL: http://data.europa.eu/eli/treaty/char 2012/0j ]. Na jedné strané Clanek 11 CFR
zakotvuje svobodu projevu a informaci, ale na druhé stran¢ judikatura SDEU uznava existenci
prava byt zapomenut. Kromé toho judikatura Soudniho dvora EU o tizemni ptisobnosti prava byt
zapomenut (ptipady Google LLC v. CNIL, Facebook Ireland) na jedné strané omezuje jeho
pusobnost na uzemi EU a na druhé stran¢ umoziluje jeho globalni aplikaci. Pfirozené vyvstavaji
otazky: jak souvisi prdvo byt zapomenut s vysSe uvedenymi zdkladnimi lidskymi pravy?
Umoznuji kritéria pro uplatnéni prava byt zapomenut stanovend v pravnich predpisech EU a
judikatufe Soudniho dvora EU minimalizovat riziko konfliktl mezi témito pravy? Existuji
néjaké konflikty nebo rozpory v zdvérech SDEU ohledné uplatilovani prava byt zapomenut, a
pokud ano, jaké jsou zptsoby jejich feseni. Studium fenoménu prava byt zapomenut zahrnuje
také srovnavaci a hloubkovou analyzu soudnich ptistupit SDEU 1 ESLP s cilem urcit jeho misto

v systému lidskych prav, identifikovat problematické aspekty aplikace a vzdjemného vztahu,
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nové vyhlidky na rozvoj a navrhnout odiivodnéné zptisoby feSeni moznych rozpori, které mohou
snizit u¢innost ochrany osoby v digitalni sféfe.

Tato prace je komplexni analyzou soucasné legislativy EU a judikatury Soudniho dvora
EU. Jasné definuje podstatu a povahu prava byt zapomenut, jeho zdivodnéni, zdivodnéni,
problematické aspekty vztahu mezi pravem byt zapomenut a pravem na respektovani
soukromého a rodinného Zivota, svobodu projevu a informaci, jakoZ i problémy uzemni aplikace
prava byt zapomenut, jsou identifikovany vyzvy, rizika a rozpory ve vyvoji prava byt zapomenut
a jsou navrzena vhodna doporuceni k jejich minimalizaci.

Vyzkumnym cilem mé disertani prace je identifikovat podstatu a povahu prava byt
zapomenut, jeho rozsah, zdlivodnéni, jeho misto v systému ochrany lidskych prav; identifikace
ucinné soudni ochrany prava byt zapomenut v soucasné legislativé EU a v soudni praxi Soudniho
dvora EU; analyza problematickych aspektii jeho korelace mezi pravem byt zapomenut a pravem
na respektovani soukromého a rodinného Zivota, svobody projevu a informaci.; analyza
problematickych aspekti izemni plisobnosti s ptihlédnutim k nejnovéjsi judikatufe Soudniho
dvora EU a ESLP, zkouméani novych vyzev ve vyvoji prava a navrhovani zpiisobt jejich feseni.

V této praci jsem se zaméftil predevsim na nasledujici dveé zédkladni vyzkumné otazky:

1. Jaké je pravo byt zapomenut?

2. Jaké jsou problematické aspekty vztahu mezi pravem byt zapomenut a respektem
k soukromému a rodinnému zivotu a svobodou projevu a informaci v ramci EU a
jak je lze tesit?

3. Jakajsou rizika €¢inné soudni ochrany prava byt zapomenut vytvofend sou¢asnou
judikaturou Soudniho dvora EU a ESLP a jak je lze fesit?

Tato prace se sklada z iivodu, péti kapitol a zavéru. Po obecném uvodu, ktery obsahuje
vyjadfeni cila prace, vymezeni vyzkumnych otazek, hypotéz a popis obsahu disertacni prace,
navazuje na kapitolu s ndzvem "Soukromi v digitalni spolecnosti: koncepty a nové zaklady",
kterd poskytuje stru¢ny kurz o vyvoji prava na soukromi, klasifikuje rysy zakladnich pojmt
soukromi, identifikuje hlavni rizika pro soukromi a ochranu dat v kontextu datifikace
spolecnosti.

Kapitola "Zavedeni prava byt zapomenut” se pokousi odhalit podstatu prava byt
zapomenut v kontextu riznych konceptl jeho ospravedInéni, zvetejnéni jeho pravni povahy a
kriticky zkouma hlavni doktrindlni definice doty¢ného prava, dava vlastni definici doty¢ného
prava. Definovani ptfipadu Google Spain jako branchmark pro pravo byt zapomenut, nicméné

jeho uspéchy jsou kriticky hodnoceny a dochazi k zavéru, ze pravo byt zapomenut je mnohem



Sirsi, nez je uvedeno v soudni praxi EU, véetné obdobi "post-Gogglespain", a neomezuje se na
pravo na vymaz nebo na procesni pravidla uvedend v GDPR.

Kapitola "Rozsah uplatnéni prava byt zapomenut v praxi" zkouma rozsah prava byt
zapomenut, odhaluje pojem osobnich udaji a jeho prvky. Dospélo se k zavéru, ze SDEU
dodrzuje Siroky vyklad prvkl definice osobnich Udaji, coz umoziuje rozsifit pravo byt
zapomenut na Sir$i oblast ochrany osobnich tidajt, nez je uvedeno v judikatute EU.

Kapitola "Nalezeni rovnovahy mezi pravem byt zapomenut a svobodou projevu" je
veénovana diskusi o rovnovaze mezi pravem byt zapomenut a svobodou projevu. Soudni praxe
Soudniho dvora EU a EULP se zvaZuje, aby ur¢ila kritéria pro takové vyvazovani a diskutovala
o0 otazce vyvazovani v doktring. Kritickd analyza ukazuje rozpor mezi divody, zdivodnénim a
rozsahem prava byt zapomenut v pravni praxi evropskych soudt.

Kapitola "Pravo byt zapomenut: vyzvy a perspektivy prava EU na ochranu udajii" je
vénovana diskusi o perspektivach rozvoje a vyzvach dalSiho rozvoje prava byt zapomenut.
Dospél jsem k zavéru, Ze rozsah prava byt zapomenut by mél byt rozsifen a pravo na osobni
identitu a lidskou dustojnost by mélo byt povazovano za ospravedInéni. Tento piistup umozni
rozsifit toto pravo i1 na oblast ochrany posmrtného soukromi a dale zvysit u¢innost ochrany
cloveéka v digitalni sféfe. Jsou zvazovany otdzky uzemni aplikace prava byt zapomenut,
zejména v souvislosti s moznosti jeho globdlniho rozsifeni. Po ptezkoumani judikatury
Soudniho dvora Evropské unie jsem dospél k zavéru, ze Soudni dviir neni postaven pied volbu
mezi mistnim a globalnim uplatiovanim prava byt zapomenut, ale spiSe pfed potiebu
vypracovat kritéria, kterd by pomohla regulovat uplatilovani pravnich ptedpist EU o ochrané
udajit mimo hranice EU.

Zaveérem jsou shrnuty hlavni zavéry vyvozené béhem studie a jsou uvedena nezbytna
doporuceni pro dalsi rozvoj prava byt zapomenut.

Hlavni hypotézy této disertacni prace jsou nasledujici:

1. Pravo byt zapomenut mé potencial slouzit jako pravni mechanismus umoznujici
vymazéani osobnich idaji ponechanych na internetu za ucelem ochrany jednotlivce,
jeho diistojnosti, povesti, soukromi a identity v online svéte.

2. 'V piislusné judikatufe klicovych evropskych nadnéarodnich soudii jsou viditelné
rozdily v chdpani rozsahu a obsahu prava byt zapomenut.

Obé& hypotézy jsou paralelné testovany prostfednictvim kritickych analyz judikatury a

jejiho vyvoje.



